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 OPEN ACCESS
The NHS cannot afford to divert more and more money to litigation, and we need to tackle the
problem at source. Tim Draycott and colleagues set out four principles to reduce avoidable harm
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Key messages
Spending on clinical negligence is escalating, constituting a major threat
to the sustainability of the NHS
In England, payments for negligence awards are resourced from the same
funds used to provide care
Improvements in quality and patient safety might help to reduce litigation
costs but need to be evidence based
Solving the crisis in litigation costs will require a system-wide effort, with
engagement and coordination of stakeholders across the health system

The NHS paid £2.4bn (€2.8bn; $3.1bn) in clinical negligence
claims in 2018-19, according to NHS Resolution (formerly the
NHS Litigation Authority).1 This sum equates to about 2% of
the entire budget for the NHS in England (roughly £115bn).
But even these startling figures do not provide the full picture,
since NHS Resolution also has to account for claims likely to
be received in the future. Now standing at £83.4bn, the amount
“set aside” for such claims is among the most substantial public
sector financial liabilities faced by the UK government,2 second
only to nuclear decommissioning (£131bn).3

The Public Accounts Committee has identified that a small
number of high value claims, mostly related to maternity care,
is a major contributor to these costs.4 Maternity accounted for
50% of the total value of claims received by NHS Resolution
in 2018-19, though it represented only 10% of the total number
of claims.1 The high cost of these claims arises because injury
at birth (including brain injury) can have catastrophic effects
over a lifetime.5

The patients who are harmed and their families are, of course,
those most directly affected by clinical negligence—defined as
a breach of the legal duty of care that causes harm. But the
strains are felt throughout the system. Every pound spent on
clinical negligence is a pound that cannot be spent on care. NHS

organisations pay contributions from their own resources into
the Clinical Negligence Scheme for Trusts (CNST), a voluntary
risk-pooling indemnity scheme operated by NHS Resolution.
In what amounts to a “pay as you go” scheme, these
contributions are used to make settlements and manage claims.
In 2018-19, NHS organisations paid just under £2bn into CNST,1

but the estimated costs of the liabilities incurred last year was
£9bn, over four times the amount collected.
Spending on clinical negligence is forecast to consume 4% of
total trusts’ income in 2020, meaning a corresponding loss in
the amount available for patient care.4 Every baby born in the
NHS in England now incurs indemnity costs of £1100.1 With
roughly 600 000 births annually, the NHS pays roughly £12.7m
a week for the costs of obstetric harm. The rise in costs is widely
regarded as unsustainable.6 Spending on clinical negligence is
increasing much faster than funding for the NHS, tripling in the
decade from 2009.7 That means that the proportion of scarce
NHS resources going to litigation instead of care is worsening.8 9

Reversing the trend
Clinical negligence costs now represent a major threat to the
viability of the NHS. Every incident of avoidable patient harm
is deeply distressing for patients and families, has multiple
negative effects for healthcare staff and organisations, and
consumes resources in investigation and redress. Change is
clearly needed.
Some influences on litigation are beyond the scope of control
of the health system. For instance, the big jump in the sums
awarded for damages in recent years was linked to changes in
the personal injury discount rate in March 2017. Although the
personal injury discount rate was reset in July 2019 to try to
curb the rise in damages, the reset (from −0.75% to −0.25%)
was less than the initial increase. Furthermore, compensation

Correspondence to: T Draycott Tim.Draycott@bristol.ac.uk

No commercial reuse: See rights and reprints http://www.bmj.com/permissions Subscribe: http://www.bmj.com/subscribe

BMJ 2020;368:m552 doi: 10.1136/bmj.m552 (Published 2 March 2020) Page 1 of 4

Analysis

ANALYSIS

 on 28 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

M
J: first published as 10.1136/bm

j.m
552 on 2 M

arch 2020. D
ow

nloaded from
 

http://creativecommons.org/licenses/by-nc/4.0/
http://www.bmj.com/permissions
http://www.bmj.com/subscribe
http://crossmark.crossref.org/dialog/?doi=10.1136/bmj.m552&domain=pdf&date_stamp=2020-03-02
http://www.bmj.com/


levels are decided by the law, not by the NHS. Tort reform to
reduce litigation, while offering some potential, is complex and
can be prone to unintended or unwanted consequences.10

Other changes relating to litigation can be initiated within the
NHS. Some legal costs associated with litigation have been
reduced, supported by NHS Resolution’s commitment to early
admission of liability when appropriate.1 Increased use of
mediation and other forms of dispute resolution to avert claims
going to formal court proceedings are also proving useful.
The best way to control costs, however, is to improve safety so
that both patient harm and subsequent litigation are reduced.
Improving safety in health systems overall is likely to reduce
the level of avoidable harm and thus decrease litigation11-13: the
recently published NHS patient safety strategy suggested
potential to reduce claims provision by around £750m a year
by 2025, for example. The Public Accounts Committee’s 2017
report accordingly recommended that urgent and coordinated
action be taken to reduce patient harm, especially in maternity
care.4 In seeking to make the necessary improvement, however,
a major challenge is that of spending effort and resources
wisely.14 Ill considered, poorly designed, and badly coordinated
drives for “improvement” may interfere with clarity of purpose
as well as causing distraction, adding to reporting burdens, and
creating resentment without delivering real benefits for patients
or the NHS.15

We propose four foundational principles for safer care: dealing
with structural problems, a real commitment to learning, learning
from high performance, and facilitating system-wide
improvements.

Invest in staffing and infrastructure
The major structural challenges faced by the NHS are clearly
implicated in safety. They include understaffing across most
areas of the health service, with large numbers of vacancies
(100 000 in England alone, including more than 41 000 nursing
vacancies).16 Other problems include the poor state of buildings,
lack of proper equipment, and challenges in information
technology. These problems directly affect safety with additional
pervasive effects on workplace morale, ability to provide
compassionate and safe care, and burnout.17 18

Really commit to learning
A key principle of ethical healthcare systems is a commitment
to learning and improvement.19 20 Though this commitment has
been repeatedly recommended for almost two decades,20 21 and
was reaffirmed by the NHS Resolution 2018-19 annual report,
it has been so poorly heeded that some suggest the NHS is an
organisation without a memory.22 The problem lies not with the
principle but with its implementation.
At policy level, one barrier to creating a learning system lies in
failure to align the financial (and reputational) incentives across
the system. This can leave services exposed to conflicting or
competing priorities, demands, and rewards.15 More broadly,
performance management and incentive schemes,23-25 unless
carefully designed, encourage a compliance based culture
(known colloquially as “box ticking”) that risks thwarting an
ethos of learning26 and undermining professional motivation.27

A shift to a more learning centred NHS will need to focus on
how organisations and professionals can develop the underlying
competencies, conditions, and contexts that enable improvement.
These range from practical issues such as data availability and
analytical skills through to capabilities and skills in leadership.28

Some of the changes proposed in the NHS patient safety

strategy, including the new safety learning system to replace
the current reporting system, are likely to help. Moving more
fully in this direction will require sustained attention from all
levels of leadership, including organisational leaders and the
healthcare professions.
A commitment to learning means commitment to more, and
better, evaluation of improvement efforts. For instance, over 30
programmes or initiatives to improve the safety of intrapartum
care were implemented in the UK during 2008-18, but few were
rigorously evaluated. Similarly, many of the large scale—and
largely successful—programmes for infection prevention and
control have gone unstudied.29 As a result, the learning
associated with these resource intensive campaigns and
initiatives has been squandered: the evidence of what works,
what doesn’t, and why has remained weak and fragmented,
challenging those who wish to replicate successful interventions
at scale.30 31

Learn from high performance
Effective learning in health systems requires learning from
success32 33 not just failure.34 The many influences on poor
outcomes have been identified in multiple national reports,
including confidential inquiries, public inquiries, and other
investigations such as those conducted as part of the assessment
of negligence claims. These factors almost always include failure
to recognise problems or to escalate them appropriately,
inadequate leadership, problems with service capacity, and poor
communication and teamwork. An evidence base on the
characteristics of struggling units is now also emerging and has
identified problems such as poor organisational culture, absence
of a cohesive mission, experience of system shocks such as
organisational scandals or leadership turnover, and dysfunctional
external relationships.35 But repeated discovery of the same
challenges risks lapsing into “admiring the problem” unless
action is taken.28

The growing “Safety 2” movement urges greater emphasis on
learning from what goes right in exceptionally highly performing
settings.33 36-38 New approaches seek to identify and explain what
allows certain groups or organisations to maintain good
outcomes even though they seem to operate under similar
conditions to those that underperform. Sometimes the learning
from this so called positive deviance is about particular systems
or practices that seem to be most successful in delivering care
in an efficient, effective, and patient centred way. Positive
deviance can offer highly practical templates for local
implementation, helping to control risks more efficiently and
effectively. The studies on how to optimise processes “from
door to balloon” for patients in need of cardiac catheterisation,
for example, showed that careful design of workflows and role
clarity can deliver real improvements in outcomes.39

Sometimes the learning is broader, identifying the features of
high performing organisations that are important for
improvement such as creating supportive cultures, building
appropriate infrastructures, embedding systems for education
and training, and leadership from board members.40 Evidence
is emerging that purposeful intervention can shift organisational
culture,41 meaning that system leaders can take clear actions to
create the cultures and systems needed to reduce avoidable
harm.
Of particular value are accounts of the particular sets of
conditions that units or organisations need for continuous
improvements.32 For instance, one English maternity unit has
observed a decrease in litigation spending,42 coinciding with
improvements in a range of clinical outcomes.43 44 Ethnographic
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analysis of this maternity unit identified the importance of
individual technical proficiency, excellent multidisciplinary
training, team level competence, high quality coordination, use
of multiple forms of data and intelligence about safety and
quality, a highly intentional approach to safety and improvement,
and constant reinforcement of norms of standards of behaviour.32

Now that it is becoming clear what good looks like, we need to
focus on replicating these features. Here again, evidence is
beginning to emerge but requires further development.45

Enable and support system-wide safety
improvements
Many processes, systems, and behaviours relevant to safety can
and should be changed at local level. Traditionally, this is where
much of the effort of quality improvement has been targeted,
encouraged by methods such as plan-do-study-act cycles.
However, the focus on local rather than system-wide
improvement means that interventions and solutions are
sometimes left to local innovation when they should be
standardised, or at a minimum harmonised, across the NHS.46

An important role exists for a mechanism that can facilitate
coordinated, system-wide safety improvements (eg, design of
everyday equipment and practices),47 sharing of evidence based
solutions, learning communities, and co-production across
multiple stakeholders, including patients. Well evaluated
examples of good collaborative approaches to improving safety
that combine high quality data, cooperation across organisations,
and use of positive deviance to identify best practices are now
appearing.48 49 It will be increasingly important to understand
safety as a collective endeavour best achieved by working at
scale while recognising the role and value of localisation at unit
level.

Conclusions
The clinical litigation crisis poses a real and perhaps not widely
recognised threat to the sustainability of the NHS—many
clinicians, for example, are unaware of negligence claims in
their own hospital.50 The four principles we have identified are
supported by evidence, but, as in other countries, the benefits
have been missed as a result of poor implementation.51 It is an
unacceptable irony that the money used to pay for clinical
negligence could be invested in providing safe and high quality
care. With so much at stake, not least for patients and families,
avoidable harm must be reduced. What needs to be done is now
clear.
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