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Q&A

Covid 19: How to feel safe working on the front line—your legal and

ethical questions answered

The pandemic has presented doctors with legal and ethical challenges around how to treat patients
in overstretched health services. Clare Dyer examines some of the key questions

Clare Dyer

If resources such as critical care are
insufficient, who decides which patients need
to be prioritised, and how will the decision
be taken?

Many NHS trusts will have guidelines or protocols to
help doctors decide. Guidance is also available from
the BMA’s ethics committee,' the National Institute
for Health and Care Excellence,? and the Royal
College of Physicians.3 The basic principle is to use
the resources available to try to ensure the greatest
medical benefit for the greatest number of patients.

Admission to intensive care or access to advanced
life support may depend on whether the patient has
responded to treatment within a certain time frame.
Decisions should not be based purely on the patient’s
age or any disability or medical condition. But where
age, disability, or medical condition means that the
patient is significantly less likely to survive the
treatment, this becomes a relevant factor, says the
BMA guidance.

Could my trust face a clinical negligence
claimif I denied a patient a critical care bed,
or took a patient off a ventilator, to give it to
another who was judged to have a better
chance of survival?

Doctors will not be found negligent if their actions
meet the standard of a responsible body of medical
opinion. In one court case the judge accepted that
doctors in emergency departments must make quick
judgments without the luxury of consulting others.
He confirmed that “the standard of care owed by an
[accident and emergency] doctor must be calibrated
in a manner reflecting reality.”*

In a legal opinion this month, the healthcare law
specialist David Lock QC argued that it would be
“exceptionally difficult to establish that doctors have
acted negligently during this pandemic.” Lock, a
member of the BMA ethics committee who sits part
time as a High Court judge, added, “Only when
blatant and egregious errors have occurred should
doctors be concerned, and in such cases any
immunity would be wholly inappropriate. Most
doctors, therefore, have nothing to fear from the law
of negligence.”>
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Can | be required to work in a different
specialty during the pandemic?

NHS employers have been advised that implied terms
in an employee’s contract, including the obligation
to follow reasonable management instructions, can
be relied on in a national crisis “to encourage people
to move into other roles where these moves are
necessary to reduce/remove the spread of and treat
covid-19.” The law firm Capsticks, which acts for a
number of NHS organisations, advises that the
availability of other staffing resources should be
considered in deciding whether an instruction was
reasonable, along with the individual’s current role,
skills, and expertise.®

The BMA advises that doctors and students should
work only within their area of competence and should
receive adequate training and supervision. If
pressured to work outside their competence they are
advised to contact the BMA for support. They should
also tell their medical defence organisation if they
are working in a different field.

Could doctors be at risk of investigation for
gross negligence manslaughter as aresult of
a decision to deny treatment, such as taking
a patient off a ventilator?

This fear was a major factor in prompting doctors’
organisations to write to England’s health and social
care secretary, Matt Hancock, asking for new
emergency laws to protect them from “inappropriate”
legal action.” Hancock has said he doesn’t believe
that this is necessary “at this point.”8

Lock sees “no reasonable prospect” that a doctor
would be prosecuted for medical manslaughter for
following an NHS organisation’s clear prioritisation
policy. William Childs and Stewart Duffy, partners
in the law firm RadcliffesLeBrasseur, write that
manslaughter charges could, in principle, be brought
for alleged failure to provide or continue treatment.
But they hope that police will be mindful that, “in
the heat of the most extraordinary public health
emergency in living memory,” doctors will often find
themselves “in an almost impossible position.”?

Could | face misconduct charges from the
General Medical Council over my treatment
decisions?

The GMC’s guidance says that, in launching any
investigation, it will take account of the difficult
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decisions doctors have to make in the current extremely challenging
circumstances. It will also consider any guidelines or protocols in
place, the resources available, the problems of working in unfamiliar
areas of practice, stress, and tiredness.'° Lock writes, “I cannot see
any legal basis for a doctor being held to be unfit by applying the
terms of a lawful NHS rationing policy [on covid-19 treatment] and
thus being struck off the medical register, any more than a doctor
could be unfit for following any other NHS rationing policy.”

I'm feeling anxious and overwhelmed. Where can | get
support?

A list of organisations providing support for doctors is available on
NHS Resolution’s “Support for practitioners” page.’* The emotional
support charity Samaritans is operating a confidential staff support
line for NHS staff in England and Wales. This can be accessed by
phone (0800 06 96 222, from 7 am to 11 pm, seven days a week) or
by texting FRONTLINE to 85258 at any time.
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