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Unjust discrimination against people with mental ill health should be replaced with universal rules based on decision making ability, writes George Szmukler, but Scott Weich worries about legal distractions that won’t improve outcomes while services are so thinly stretched

Yes—George Szmukler
Patients with a “mental disorder” in England and Wales can be detained and treated against their will on legal grounds that are ethically unacceptable. These grounds contribute to the shadow of coercion that hangs over the practice of psychiatry. The relevant law remains fundamentally unchanged since the late 18th century.1
Two sets of rules exist for involuntary treatment—one for psychiatry and one for the rest of medicine. In comparing them, the discrimination against people with a mental illness becomes obvious.23
In non-psychiatric cases, the person’s ability (or capacity) to make a decision about treatment is key to whether over-riding a refusal can be justified.4 A refusal made with capacity is respected no matter what the health outcome might be. Even when capacity is lacking, an involuntary intervention is justified only if it is deemed to be in the person’s “best interests.” In assessing “best interests” the patient’s personal values, beliefs, and commitments have a powerful role.5
Capacity and best interests
These two considerations—capacity and best interests—have almost no role in initiating involuntary treatment in psychiatry. Two entirely different criteria operate: firstly, the presence of a “mental disorder,” largely undefined; secondly, a perceived “risk” to the person’s health or safety or of harm to others. Thus, autonomy (or the recognition of a right to self determination or to pursue personal goals and values) is not accorded the same respect as among patients with a non-psychiatric diagnosis.
In a pluralistic society such as ours, such attention to values is hugely important. The significant shift in medicine from “paternalism” to patient self … 




View Full Text
  


  
  



  
      
  
  
    
  
    
  
        
      Log in    

    
  
  
    Log in using your username and password


    BMA Member Log In


    
        If you have a subscription to The BMJ, log in:

        


  Username *
 



  Password *
 


        

            
  Forgot your log in details? 
 



        

            

    	
  Need to activate 
 




	Log in via institution
	Log in via OpenAthens







Log in through your institution

  


  
  

  

  
    
  
      
  
  
    
  
      
  
    
Subscribe from £173 *

Subscribe and get access to all BMJ articles, and much more.



  




  


  
  



  
      
  
  
    Subscribe
* For online subscription
  


  
  



  
      
  
  
    
  
      
  
    

Access this article for 1 day for:
£38 / $45 / €42 (excludes VAT)

You can download a PDF version for your personal record.





  




  


  
  



  
      
  
  
    Buy this article 
  


  
  

  



  


  
  



  





  


  
  



  
      
  
  
    
  


  
  

        
      

      
        
          
  
      
  
  
    	Tweet Widget
	Facebook Like


  


  
  



  
      
  
  
    
  
      
  
    

  




  


  
  



  
      
  
  
    See other articles in issue 8130  


  
  



  
        
      Article tools    

    
  
  
    PDF9 responses  


  
  



  
      
  
  
    
  
    	
  
      
  
  
    Respond to this article

  


  
  


	
  
      
  
  
    Print  


  
  


	
  
      
  
  
    Alerts & updates
Article alerts
Please note: your email address is provided to the journal, which may use this information for marketing purposes.



  
    
  
      
  
  
    Log in or register:

  


  
  



  
      
  
  
    
  Username *
 



  Password *
 






  


  
  



  
      
  
  
    Register for alerts


 If you have registered for alerts, you should use your registered email address as your username

  


  
  

  






  


  
  


	
  
      
  
  
    Citation tools
Download this article to citation manager


  
    
  
      
  
  
      
  
      George Szmukler emeritus professor of psychiatry and society, Scott Weich professor of mental health


  
      




























Szmukler G, Weich S. Has the Mental Health Act had its day?  
  
      BMJ  2017;  359 :j5248 
  
      doi:10.1136/bmj.j5248
  
  
  
  
  
  	    
      
	BibTeX (win & mac)Download
	EndNote (tagged)Download
	EndNote 8 (xml)Download
	RefWorks Tagged (win & mac)Download
	RIS (win only)Download
	MedlarsDownload

    

  


  

  
  


  
        
      Help    

    
  
  
    
  
      
  
    
  If you are unable to import citations, please contact
  technical support for your product directly (links go to external sites):


  	EndNote
	ProCite
	Reference
    Manager
	RefWorks
	Zotero



  




  


  
  

  

  

  
  

	
  
      
  
  
    Request permissions  


  
  




  

  

  
  


  
      
  
  
    
  
    
  
      
  
  
    	Author citation


	Articles by George Szmukler
	Articles by Scott Weich



	Add article to BMJ Portfolio


  


  
  



  
      
  
  
    Email to a friend
Forward this page


  
    
  
      
  
  
    
 Thank you for your interest in spreading the word about The BMJ.
NOTE: We only request your email address so that the person you are recommending the page to knows that you wanted them to see it, and that it is not junk mail. We do not capture any email address.




  Username *
 



  Your Email *
 



  Send To *
 




  You are going to email the following 
 Has the Mental Health Act had its day?



  Your Personal Message 
 









            
        
          CAPTCHA        

      
          
          
        This question is for testing whether or not you are a human visitor and to prevent automated spam submissions.      

        



  

  



  


  
  

  






  


  
  

  



  


  
  



  
      
  
  
    
  
      
  
    


  




  


  
  



  
      
  
  
    
  
      
  
    
  




  


  
  



  
      
  
  
    




  


  
  



  
        
      This week's poll    

    
  
  
    
  
      
  
    






Read related article

See previous polls



  




  


  
  

        
      
  
  

  
     
  
      
  
  
     Back to top  


  
  



  
      
  
  
    
  
      
  
    

  




  


  
  

 

  

  



 
  
                
                            
        
        
                    
                
                    
                          
    

      
  
  
    
      
  
        
      Follow us on    

    
  
  
    
  	Twitter
	Facebook
	YouTube
	RSS



  


  
  

    

    
      
        
          
  
        
      Content links    

    
  
  
    
  	Collections
	Health in South Asia
	Women’s, children’s & adolescents’ health
	Zika virus
	Research
	Education
	News and views
	BMJ Opinion
	Rapid responses
	Archive



  


  
  

        

        
          
  
        
      About us    

    
  
  
    
  	About us
	Editorial staff
	BMJ in the USA
	BMJ in South Asia
	Advisers
	Policies
	Submit your paper



  


  
  

        

        
          
  
        
      Resources    

    
  
  
    
  	Authors
	Reviewers
	BMA members
	Readers
	Subscribers
	Advertisers and sponsors
	Media
	Recruiters



  


  
  

        

        
          
  
        
      Explore BMJ    

    
  
  
    
  	Our company
	BMJ Careers
	BMJ Learning
	BMJ Masterclasses
	BMJ Journals
	BMJ Student
	Academic edition of The BMJ
	BMJ Best Practice
	The BMJ Awards



  


  
  

        

        
          
  
        
      My account    

    
  
  
    
  	Email alerts
	Activate subscription



  


  
  

        

        
          
  
        
      Information    

    
  
  
    
  	Contact us
	Complaints



  


  
  

        

      

    

  


  
    
      
  
      
  
  
    
  	Cookie settings
	Cookie Policy
	Privacy policy
	Website T&Cs
	Revenue Sources
	HighWire Press
	Sitemap



  


  
  



  
      
  
  
    
Copyright © 2024 BMJ Publishing Group Ltd

  


  
  

    

  





 
  

                     
                

            

        
        
     
 
  










  








  
  
