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Dorsett’s dismissive tone is counterproductive, while his
reasoning is both revealing and unconvincing.1 2

He writes that “Monitor’s role is to protect those services that
commissioners designate as hard to replace.” This illustrates
the central problem. It is not hard to replace only services that
are important but all the services that currently must be provided.
The first category is a subset of the second, and arises only
because of the intended convergence of the two. So we are far
from confused about “the difference between deciding what to
protect (which is for local clinicians to determine) and deciding
how to protect it (which is for the regulator).” Rather, that
difference is relevant only once a reduction in the services that
must currently be provided has been accepted.
Dorsett claims that we compound our “error” by “mistakenly
equating the decisions commissioners make in designating those
essential services with two other issues: what services
commissioners choose to commission (whichwill, in most cases,
be wider than services they designate as needing special
protection under the licence) and what foundations trusts must
provide under the law.” Not so. We are saying that the list of
services that foundation trusts must provide after April 2016

will be reduced compared with those that they must provide
now—that is Monitor’s own expectation. In the absence of an
obligation under Monitor’s licence, the only way that reduction
would not also result in a reduction of services would be if
foundation trusts find it in their own interests to agree with
commissioners to provide contractually all the services that will
fall off the list. This is how the market is supposed to work, and
Monitor is freeing up foundation trusts to play the market. But
we know that markets in healthcare do not work.
We also note that he does not mention the point about the
lawfulness of Monitor applying its approach to all foundation
trusts, regardless of their individually assessed risk of failure.
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