
Nicholson is unable to protect whistleblowers from
legal action by foundation trusts, despite pledge to do
so
Clare Dyer

BMJ

Doubts have been raised about the value of NHS chief executive
David Nicholson’s pledge to MPs to intervene with NHS
organisations if he caught “a whiff” of failure to support
whistleblowers. In a letter seen by Channel 4 News, he has
admitted that his powers to step in are limited.
When asked about NHS trusts’ not providing support to
whistleblowers, Nicholson told the CommonsHealth Committee
in February, “Wherever I see it or if I have a whiff of it, I
immediately intervene in the organisations themselves to tell
them what their responsibilities are in relation to that.”
But in a letter just days later to a whistleblowing doctor with a
foundation trust who signed a gagging agreement after raising
concerns about treatment of patients on a dementia ward,
Nicholson told her that he could not step in. This was because
“a legal process” had concluded, and because foundation trusts
are separate legal bodies from the Department of Health and
responsible for conducting their own litigation, he wrote.
The agreement included the usual clause spelling out the
employee’s right under the Public Interest Disclosure Act
(PIDA) to raise concerns about patient safety and care, but said
that this applied “in respect only of matters coming to the
employee’s attention after the date of this agreement.” In fact,
such a limitation would probably be void under the act, but
Channel 4 said that the doctor was unwilling to test it.

England’s health secretary JeremyHunt wrote to chairs of NHS
trusts in February, pointing out that clauses purporting to ban
former employees from disclosing information in the public
interest are void, and themodel PIDA clause currently suggested
by the NHS Employers organisation makes this clear.1

Nicholson’s admission that he cannot intervene with foundation
trusts casts doubt on his powers to protect whistleblowers, since
all trusts are intended to become foundation trusts by next year.
A spokesperson for NHS England said, “Sir David has always
been clear that he would intervene in cases where he believed
individuals were being stopped fromwhistleblowing. Sir David,
though, does not have and has not had the power to direct NHS
foundation trusts.
“However, when contacted directly by individuals who are
raising issues of concern relating to foundation trusts, Sir David
has raised these with [regulators] Monitor and the Care Quality
Commission where appropriate.”

1 Dyer C. NHS can use gagging clauses as long as employees know they don’t apply to
safety issues, guidance says. BMJ 2013;346:f2606.
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