
as capable of forming an unimpaired and rational judgment
concerning the consequences of such a voluntary refusal of
nourishment, he or she shall not be fed artificially."
From a European viewpoint, it is hard to imagine the

importance ofreports such as Medicine Betrayed for colleagues
working to protect human rights in less privileged conditions.
During several human rights missions I have seen how the
BMA's Torture Report is used as an authoritative reference
when violations ofhuman rights are challenged.
The working party approaches the future realistically,

encouraged by the progress already made in human rights.
Implementing its recommendations now becomes a responsi-

bility of the international medical and human rights
community. After Medicine Betrayed doctors cannot remain
silent.

ADRIAAN VAN ES
Johannes Wier Foundation,
PO Box 155 1,
3000 DN Amersfoort,
Netherlands
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The death penalty

When doctors must say no

Although largely abolished within the European Community,
the death penalty is retained by more than 100 nations.' In the
United States 36 states and the federal government prescribe
capital punishment for aggravated murders, and more than
2600 prisoners are now under sentence of death.2 In the
paradoxical quest for humane methods of execution 21
American states now use lethal injection.2 Appropriation of a
medical technology for extinguishing life has provoked
intense discussion of ethical issues surrounding medical
involvement in capital punishment.3'6

Participation by doctors in legally authorised executions
was declared unethical by the American Medical Associa-
tion's council on ethical and judicial affairs in 1980 and by the
World Medical Association the next year. Last December the
American Medical Association's house of delegates asked the
council on ethical and judicial affairs to clarify the scope of
forbidden participation,7 and a report is expected later this
year.

Recently a working party of the BMA issued a report on
physicians and human rights,8 which endorses the view that
medical ethics forbids not only the act of injecting the lethal
substance but also any complicity in the execution process.
This might include selecting the injection sites, starting
intravenous lines, choosing the drug, and giving technical
advice during the lethal procedure. Although certification of
death is a normal part of medical duties, the working party
strongly recommends that this should take place away from
the site of execution so that the doctor need not be present at
the execution.

Discussions of this problem often begin with the principle
of "first do no harm," but it is a mistake to derive a
prohibition against medical participation in executions from
this ethical injunction. Medical consultation about carrying
out executions or any other lawfully imposed punishment can
help to avoid unnecessary pain and suffering to the prisoner.
Indeed, because unnecessary suffering in the administration
of punishment violates human rights it can be argued,
paradoxically, that medical involvement in capital punish-
ment actually promotes human rights.
An analogous dilemma arises in connection with corporal

punishments and deprivations suffered by prisoners in con-
finement. Some penalties are so cruel and degrading as to
violate prevailing standards of human rights, and it would of
course be unethical for anyone, including doctors, to partici-
pate in such practices. As the BMA's Handbook on Medical

Ethics observes, for example, "any diet so restricted that
medical monitoring is necessary . . . is inhuman, and no
doctor should be associated with it."9 Some painful punish-
ments, however, such as isolation in dark cells and whipping,
are not categorically prohibited under prevailing standards of
human rights and persist in many parts of the world; medical
assessment of a prisoner's fitness for these punishments
and medical monitoring of their administration can prevent
injury and suffering more extreme than intended or legally
authorised. It is therefore specious to claim that "first do no
harm" compels doctors to abstain from these practices. If the
ethical permissibility of medical participation turns on its
effects (on the wellbeing of prisoners) as compared with the
effects of non-participation the ethical argument will at best
be inconclusive.
Why then is medical participation in otherwise lawful

administration of corporal and capital punishments properly
regarded as unethical? The answer lies not in the logic of
therapeutic ethics but rather in the fundamental idea that
serving as an agent of the state's punitive apparatus is an
unacceptable social role for a doctor. Medical participation
tends to "make doctors the arbiters of painful or lethal
punishments."8 Doctors hold their medical knowledge in
trust for the collective wellbeing of mankind, and they must
guard against the exploitation of that knowledge in ways that
compromise the supreme aspirations of the profession. This is
why doctors' position must be that their unique knowledge
and skills should not be used to effect the punitive aims of the
state, either in deciding whether a particular punishment
should be carried out or in directing how it should be
administered.

Participation in the administration of punishment should
be distinguished, however, from participation in the adminis-
tration of justice through forensic evaluation and testimony.
In general, medical testimony in legal proceedings is not
ethically problematic because it contributes to the fair and
accurate resolution of disputes and in this way promotes
collective wellbeing. Testimony in criminal cases can, of
course, increase the probability of the defendant's conviction
or aggravated punishment, but medical participation in
criminal proceedings has never been regarded as ethically
problematic if the expert maintains objectivity and indepen-
dence and does not stray beyond the boundaries of medical
knowledge." '' Capital prosecutions do not differ in this
respect from other criminal cases. (It would surely be difficult
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to sustain the argument that medical testimony that might
lead a judge to impose a death sentence violates medical ethics
even though testimony that might lead the court to impose
long term, and often debilitating, imprisonment does
not.)

Doctors with strong moral scruples against the death
penalty may choose to abstain from participating in capital
cases. (And they must abstain, on ethical grounds, if their
strong biases would preclude objectivity.) But there is no
principled basis for a categorical ethical prohibition against
doctors testifying in capital trials and sentencing proceedings.
The professional consensus may oppose the death penalty,
and mass action by physicians refusing to participate in capital
adjudications may protect the public image of the profession
and strengthen the hand of the abolitionists. But these are
political arguments, not ethical ones. And, pending abolition,
widespread abstention by doctors would subvert justice and
deprive defendants in capital cases of powerful evidence in
mitigation.
The BMA's working party raises no ethical objection to

medical testimony at capital trials, but it condemns psychi-
atric assessment of the mental competence of condemned
prisoners, a form of medical involvement that many commen-
tators have regarded as analogous to testimony during trials
and therefore ethically permissible." 12 A possible explanation
of the working party's difficulty with these assessments lies in
its characterisation of the doctor's task as one of "certifying
the prisoner's fitness for execution." This characterisation
implies that the doctor's task is similar to certifying that a
prisoner is healthy enough to be subjected to whipping and
other corporal punishments. The working party properly
condemns this practice for the reason mentioned earlier: a
doctor who is asked to certify the mental or physical health of
the prisoner is expected in effect to give medical permission
for the punishment to be carried out; this is not a suitable role
for a doctor.
The working party is mistaken, however, in thinking that

determining competence for execution is necessarily equiva-
lent to medical permission. In the United States doubts about
the competence of a condemned prisoner must be resolved
judicially.'3 In practice, the issue of competence will not be
raised unless the attorneys for the condemned prisoner
request a clinical evaluation and, on the basis of this, seek to
bar the execution. If the correctional authorities do not grant
the requested relief the matter will be resolved in court. Thus
the ultimate decision maker in any contested case will be a
judge, not a doctor. When understood in the context of the
governing law the doctor's role is not to give medical
permission for the execution but rather to contribute to a
judicial determination regarding the prisoner's competence to
be executed. This is why there is no difference, in principle,
between determining competence for execution and other
medicolegal aspects of a capital case. Abstention by doctors
would also deprive mentally ill condemned prisoners of an
opportunity for leniency, which is required by international
standards of human rights and, in the United States, by
constitutional law.
Whether physicians should treat condemned prisoners who

have been declared incompetent is a more difficult issue.
Because restoration ofcompetence would pave the way for the
prisoner's execution, the doctor confronts a profound conflict
between the duty to avoid harm and the obligation to alleviate
suffering. Although no consensus has emerged on this issue in

American psychiatry,'4 the BMA's working party expresses
strong reservations about the practice. Under customary
principles of informed consent treatment would seem to be
ethically indefensible if a competent prisoner has stated that
he would not like to be restored to competence if he becomes
incompetent while awaiting execution. Conversely, treatment
would seem to be ethically permissible if the prisoner has
consented to it in advance. But what if the wishes of the
incompetent prisoner are unknown? Perhaps refusal should
be presumed in this context. Or maybe no ethical rule is
appropriate and the matter should rest within the clinical
discretion of the treating doctor.'4
The view that treatment of such prisoners is unethical casts

a long shadow. Is it also unethical to treat a condemned
prisoner who has not been declared incompetent to be
executed but whose condition would warrant such a deter-
mination if it were requested? What if a prisoner would
become incompetent if left untreated to deteriorate? The "do
not treat" position is a very slippery slope. In fact, the
National Medical Association (an organisation of black
doctors in the United States) opposes a ban on treating
incompetent prisoners precisely because it would tend to
deprive prisoners on death row of psychiatric care.'5 The
death penalty puts doctors in an ethical bind, and the only way
out of the dilemma is for judges or governors to commute
death sentences of prisoners who become incompetent while
awaiting execution.

Administration of the death penalty in the modern era
spawns one distressing paradox after another. Lawyers,
judges, doctors, and anyone else who participates in the
process inevitably become mired in ethical quicksand. Unfor-
tunately, professional efforts to evade the quicksand tend to
erode the rights and interests of defendants in capital cases
and condemned prisoners.'6 The death penalty should be
abolished, but as long as it remains in force the dignity of the
condemned should not be subordinated to the dignity of the
medical profession. Doctors should not participate in execu-
tions, but neither psychiatric assessment of the competence of
condemned prisoners nor treatment of incompetent ones
should be categorically forbidden.

RICHARD J BONNIE
John S Battle Professor of Law,
Institute of Law, Psychiatry and Public Policy,
University of Virginia School of Law,
Charlottesville, Virginia 22901,
USA
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