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Justice versus equity for
haemophiliacs with AIDS

Settling the claim would not set a precedent

Haemophiliacs infected with HIV from contaminated blood
products have won their Court of Appeal battle for access to
government documents crucial to their case. The Department
of Health had argued that the papers, which reveal govern-
ment decisions on the supply of blood products, were
protected from disclosure by public interest immunity. But
the Appeal Court ruled that this was outweighed by the
haemophiliacs' right to a fair trial of their claim.

Most of the 962 claimants are haemophiliacs who became
infected with the virus from blood products. Ofthose, 50 have
AIDS and 326 AIDS related complex. The families of 76 who
have died are suing on their behalf. The plaintiffs also include
177 wives and children of haemophiliacs, of whom 23 are
infected, one has AIDS, and 11 have AIDS related complex.
Most of the haemophiliacs were infected by factor VIII
imported from America, but some contracted the virus from
British made factor VIII or factor IX. They claim that the
government was negligent and in breach of its statutory duty
under the National Health Service Act 1977 in not producing
sufficient blood products in Britain to meet their needs. They
also allege that the department was at fault in not screening
out high risk donors and in not heat treating blood products
sooner to kill viruses.
The haemophiliacs have surmounted a substantial hurdle

in gaining access to the papers. But they will face more
daunting obstacles when the case comes to trial next March.
The Appeal Court judges doubted their chances of proving
the department in breach of its duty under the NHS act, given
the wording of the act. On their alternative claim, negligence,
Lord Justice Bingham pointed out that this was difficult to
prove against a public body that was required to exercise
discretion and form judgments about the allocation of public
resources.

This is, no doubt, the advice that the health secretary,
Kenneth Clarke, has received from government lawyers. The
tragedy, he insists, was "no one's fault." Yet, in the words of
Lord Justice Bingham, on the case pleaded by the plaintiffs,
"grave errors of judgment were made." From 1975 onwards
ministers resolved to make Britain self sufficient in blood
products but failed to do so, although it was widely known
that factor VIII produced in the United States carried a
substantial risk of infection with hepatitis B virus. In 1983 the
department received advice from the United States that blood
donors should be asked specific questions designed to screen
out high risk donors. Instead, it issued a leaflet asking those at
risk not to give blood. Routine testing for HIV was not started
until October 1985, although tests were available in late 1984.
Heat treatment was not introduced until April 1985.

Senior officials will face an embarrassing public cross
examination when the case reaches trial next March. Sir
Donald Acheson, the chief medical officer, has, according to
well informed sources, urged Mr Clarke to settle the claims
out of court. Even the judge in the case, Mr Justice Ognall,
suggested that it should not go to trial. Win or lose, huge legal
costs on both sides will have to be met by the taxpayer as most
of the claimants have been granted legal aid.
Mr Clarke insists, "It would have very grave consequences

for medicine in this country if compensation was paid
whenever a patient who had been treated properly by his or
her doctors later suffered awful side effects or died." The
NHS, he maintains, would "become like the American
system, where every doctor has a lawyer, and everybody pays
huge compensation every time a treatment fails." Yet health
authorities regularly settle small "nuisance value" claims
when they believe that they were not at fault but the cost of
fighting the claim makes it cheaper to settle.

Settling the haemophiliacs' claim would be expensive. But
an out ofcourt settlement without admission of liability would
set no legal precedent. And a tragedy like the haemophiliacs'
must be a rare occurrence. "The tragedy was avoidable," said
Lord Justice Bingham, "in the sense that, had different
measures been taken in the 1970s and early 1980s, it could, at
least in large measure, have been prevented." Legally, the
government may not be bound to pay. Morally, it should.

CLARE DYER
Legal correspondent, BMJ
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