
ABC of Child Abuse

PROTECTING THE CHILD

Barbara Mitchels

Child abuse appears in many diverse forms,
entailing not only sexual but also physical or
mental stress and often including cruelty or
neglect.

Recent events have highlighted the problems
faced by everyone concerned with cases of child
abuse: the needs and welfare of the child are
balanced against the rights of parents and the
legal requirements of the courts. Often there are
conflicts of interest that prove extremely difficult
to resolve. Doctors, lawyers, and social workers
need to work together to protect the child, having
first established that there is a real need for that
protection.

Legal procedures currently available to protect
abused children are summarised below. The new
Children Bill 1988 currently before parliament
sets out to clarify and reform existing child care
legislation. Proposals for reform are set out in the
figure on the next page and are described in the
text.

Note of warning on examination of children
A doctor (or anyone else) has no legal right to

examine a child without the consent of a parent,
guardian, or other person with parental rights or
powers. This can cause problems when abuse is
suspected and a medical examination is vital to
establish whether such abuse has occurred.
When a parent or guardian brings a child to a

doctor, for whatever reason, there is implied
consent for a medical examination, and the
doctor may then proceed to examine the child. It
should not be necessary to seek further explicit
permission to examine a particular part of the
child.

If, however, at any stage in the examination the
permission is refused or withdrawn a doctor who

continues to examine without consent may find
himself or herself in difficulty. When a child is
in care social services can give consent for medical
examination; if the child is a ward of court the
High Court can give consent, but if there is no
court order in force the doctor may be held liable
for an unauthorised (and therefore unlawful)
examination. Currently, the only totally safe
course is to wait for the social services department
to obtain an interim or a full care order or
wardship, but these orders should be obtained
only when there is substantial evidence that the
child is at risk.
The Children Bill specifically provides that

when an interim care or interim supervision order
is made the court may give directions as
appropriate with regard to the medical or
psychiatric examination of a child.

Place of safety order
When there is reasonable cause to believe that

grounds exist that if proved would justify a care
order, application can be made by any person
(usually social services) to a magistrate or juvenile
court for an order that a child be removed to and
kept in a place of safety. The order lasts 28 days
and is renewable.
The bill replaces this order with an emergency

protection order, which would last for an initial
maximum period of eight days, renewable once
only for a further seven days.

Warrant to search for and if necessary to
remove a child
Anyone acting in a child's interest may apply to

a magistrate for a warrant when there is
reasonable cause to suspect that the child has

Currently available legal
procedures to protect children,
with sequences ofaction

Legal procedures to protect children
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Changes in child care law

Children Bill 1988

been or is being assaulted, ill treated, or neglected
in a way likely to cause ill health or unnecessary

suffering or that one of certain specified offences
is being or has been committed in respect of that
child.

There are two types ofwarrant. The first allows
the police to search for the child but to remove
him or her only if the suspected ill treatment is
found to exist; the second allows the police to
remove the child in any event.

Magistrates have power to direct a doctor to
accompany the police when executing the
warrant, and usually the person who asked for the
warrant will go too.

Police power to remove a child and keep him or

her in a safe place
If the police have reasonable cause to suspect

that circumstances exist that would justify a place
of safety order or that a child is in the custody of a
vagrant (someone with no settled home or an

uncertain and erratic lifestyle-for example, a

tramp) its officers have the power to remove that
child without a warrant.
There is the safeguard that the station officer or

an inspector must investigate the case as soon as

practicable and either return the child or make
suitable arrangements, usually with social
services, for taking the child to a place of safety.
Parents or others with parental rights must be

made aware of the procedure and of their legal
rights. This protection lasts for only eight days,
and parents may apply to a magistrate for the
child's release.
The bill permits the removal of a child in

specified circumstances, with additional
safeguards, into police protection but for a period
limited to 72 hours, during which an emergency
protection order may be sought.

Wardship
Anyone with a personal interest in the welfare

of a young person under 18 may apply to the High
Court to make that person a ward of court.
The applicant must go to the principal registry

of the family division of the High Court, which in
London is at Somerset House and elsewhere in
England and Wales is the local district registry, to
complete a form called an originating summons,
which details the names of the young person
(minor), the other parties to the application-
that is, parents, social services, guardians-the
date of birth of the minor, and where the minor is
to be found, if known.

Another form, the statement ofclaim, has to be
completed. It should outline the matters on
which the applicant requires the adjudication or

direction of the High Court. This would usually
include requests that the minor be made a ward of
court, that care and control of the minor be given
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Place of safety orders to be replaced by emergency
protection orders
New emergency protection order to last 8 days
and be renewable for a further 7 days in
exceptional circumstances, with applicant (usually
local authority) having custody of child and being
able to give consent to medical examination

New concept of parental
responsibility
Those with parental
responsibility: unmarried
mothers, both parents if
married, guardians,
putative fathers by court
order or agreement

New grounds for care order
Court must be satisfied that
child has suffered or is likely
to suffer significant harm
because of absence of
reasonable parental care or
that child is beyond parental
control, and that to make an
order is better than making
no order at all

New ways of appointing
guardians and new rules
of guardianship
Appointment of guardians
to be by order of court,
by responsible parent,
and by existing guardian

New alternative orders
Care proceedings are classed as
"family proceedings" and so
orders available in other family
proceedings may be made -
for example, granting residence
order for child to live with
another person (such as other
parent, spouse, or grandparent).
This, when the grounds for care
are also satisfied, may be
coupled with supervision. Other
available orders are contact
(access); prohibited steps; and
orders for specific issues

Changes in wardship
High Court no longer to make care or supervision
order in wardship proceedings
Local authority to apply for use of High Court's
jurisdiction over children only in limited
circumstances
Wardship to be used in effect only in special cases
and not by local authorities or others seeking care
or supervision orders

Some of the proposed changes
in child care legz4lation:
Children Bill 1988

Interim care orders
Duration to be limited to
8 weeks with possible
extension of up to
4 weeks

560

 on 24 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

M
J: first published as 10.1136/bm

j.299.6698.559 on 26 A
ugust 1989. D

ow
nloaded from

 

http://www.bmj.com/


to a specific person or to social services, or
possibly an order that the minor be returned to
the care of a person from whom they have been
taken. It may ask for an injunction to prevent the
removal of a child from the country as an
emergency measure. In such a case a photograph
of the child may prove useful.
The procedure outlined above automatically

makes the minor a ward of court for up to 21 days,
during which an application must be made for an
appointment to hear the case. This hearing will
usually be before a registrar (a member of the
judiciary junior to a judge), who will decide on
preliminary or agreed matters and on evidence.
The case might come back before the registrar or
be heard before a judge, depending on its
complexity. The minor remains a ward of court
until otherwise ordered.

Ifno application is made within the 21 days the
wardship lapses.
Wardship vests the legal control over the

warded minor in the court. Parents and local
authorities alike may make representations to the
court, but the court retains legal control,
delegating the day to day care of the ward to the
most appropriate person. That person will then
be able to consent to medical treatment on a day
to day basis but would have to obtain the consent
of the court for unusual or non-therapeutic
medical procedures such as an operation for
steri sation.
The paramount consideration is always the

welfare of the child, and all the court's decisions
are made on that basis. Everything concerning
the child, for example, education and housing,
must be referred to the court, and the minor may
not be taken out of the country or marry without
the court's consent.

Emergency action in wardship
When there is a threat to the child an

injunction can be granted for his or her protection
forbidding the threatening act. This can be done
"out ofhours" and very quickly by contacting the
duty judge through the High Court or the local
district registry. A "port stop" may be effected to
prevent a child leaving the country.
The bill makes a radical change in wardship

proceedings by removing the power of the High
Court to place a ward into the care or under the
supervision of a local authority. This is an
attempt to protect children and families from
compulsory care or supervision except in cases in
which statutory grounds for care proceedings
exist under the bill and to preclude intervention
by local authorities unless the child is likely to
suffer significant harm. In the future if these
proposals are implemented, wardship will
be used less often and only in cases in which there
are special circumstances justifying the
intervention of the High Court.

Care proceedings

Interim orders
An interim care order lasting up to 28 days can

be obtained during a place of safety order or
police detention or by application to a magistrate

or to the juvenile court. The juvenile court may
make further interim orders if necessary.
The bill limits the duration of interim care

orders to eight weeks, after which there may
possibly be renewals up to a maximum of four
weeks.

Full orders
Under the provisions of section 1 of the

Children and Young persons Act 1969 the local
authority, the police, or an authorised person
may bring a child before the juvenile court for
care proceedings on one or more of six grounds.

(1) The child's proper development is being
avoidably prevented or neglected, his or her
health is being avoidably impaired or neglected,
or he or she is being ill treated.

(2) Another child in the same household is
subject to a full care order or a person with a
conviction for a specified offence is or is about to
become a member of the household.

(3) The child is exposed to moral danger.
(4) The child is beyond the control of parent(s)

or guardian(s).
(5) The child is not receiving sufficient full

time education suitable to his or her age,
aptitude, and ability.

(6) The child is guilty of an offence, excluding
murder or manslaughter.

In addition, the child is in need of care and
control that he or she is unlikely to receive unless
an order is made.
The child, parents, foster parents, probation

officer, local authority, and guardian must be
informed of the proceedings, and the court must
have access to information about the child's
schooling, health, background, and character to
make a fully informed decision.
A care order will last until the child is 18 (or 19

if the order was made when the child was 16 or
over) or until the order is discharged.
The effect of a care order is to place the child in

the care of the local authority, which then has
parental powers and duties over the child for the
duration of the order. The authority has control
over the day to day care of the child and over
access.
Under the provisions of the bill the grounds for

making a care or supervision order will be
simplified. The court must be satisfied that the
child concerned has suffered significant harm or
is likely to suffer such harm and that the harm is
attributable either to the standard of care given
(or likely to be given) to the child, being below
that which it is reasonable to expect, or that the
child is beyond parental control. "Harm"
includes ill treatment, sexual abuse, and the
impairment of physical or mental health or
development. The courts have specific powers
governing access to the child.

Supervision orders
The juvenile court can, on application by a

person entitled to seek a care order (and on the
same grounds), make an order placing a child
under the supervision of the local authority for
the area in which he or she lives. The High Court
can also make a supervision order in wardship
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proceedings when the ward is not in the care of
the local authority. The supervision will last for
whatever time is ordered by the court or until the
supervision is varied or discharged. There is a
time limit of three years on supervision ordered
by the juvenile court.

Supervision entails, in effect, exactly what its
ordinary meaning implies -the overseeing of a
child's progress by a named person or authority,
but with the sanction that failure to comply
would result in the supervisor bringing the
matter back to the court for alternative protective
measures to be considered. The court has power
to add extra conditions to supervision -for
example, residence with a specified person,
attendance at a specified place for medical or
psychiatric treatment, and attendance for
intermediate treatment for a period of up to
90 days. Supervision orders may be changed or
discharged by the court on an application by the
child or supervisor. The bill provides that interim
supervision orders may be made.

Assumption of parental rights
When a child is not subject to a care order but

has been placed in voluntary care or abandoned,
in certain circumstances the local authority can
pass a resolution assuming parental rights over
the child. Parents objecting may apply to the
juvenile court for determination of the
resolution. Unless determined, or rescinded, the
resolution lasts until the child reaches 18 or is
adopted. The proposed reforms remove the
power of the local authority to assume parental
rights by administrative resolution.

Comparative merits of the legal measures
The legal measures to protect children have

different merits and uses.
Wardship is currently something of a

sledgehammer. It is the most powerful and
flexible but also the most complex and expensive
procedure available. Usually wardship is used
only in great emergency (perhaps when a child
has been kidnapped by someone threatening to
take him or her abroad) or when place of safety or
care proceedings are inadequate or
inappropriate. The delays in achieving a
placement for a child tend to be longer in
wardship proceedings. Time can be vitally
important for a young and vulnerable child
needing a settled home life. The proposed
reforms will remove the power of the High Court
to place a child into care or supervision in
wardship proceedings, and therefore wardship
will be used far less often in the future. A local
authority can ask the High Court to exercise its
inherent jurisdiction only with respect to
children in cases in which there is risk of
significant harm and the required result cannot
be achieved by any other order for which a local
authority may be entitled to apply.

Currently, in most cases a warrant for removal,
coupled with a place of safety order and followed
by care proceedings, will provide effective
protection for a child. These are by far the most
commonly used procedures.

When the present bill is enacted the normal
protective procedures will be a warrant or police
protection, allied to an emergency protection
order and followed by interim or full care
proceedings, or both, or supervision
proceedings. Contact between child and parents
will be presumed, with the courts having control.
Contact may be prevented by court order in
specified circumstances. In all cases the
paramount consideration will be the welfare of
the child.

Child care procedures in Scotland
Briefly, the main way in which child care

procedures in Scotland differ from those in
England and Wales outlined above is in the lower
courts. High Court procedures differ in some
respects, too, but are similar in principle.
Conflicts of jurisdiction can arise, however, when
a child's home is in Scotland but he or she lives in
England.

In Scotland there are about 100 reporters,
(employees of the secretary of state). Two of the
reporters' duties are to receive reports of child
truancy, neglect, abuse, and any other matters
affecting the welfare of children and to decide
whether care proceedings are necessary. In
appropriate cases they will call the child before a
children's panel.
Each children's panel consists of three

members of the public who have been selected
and trained. They are volunteers, and they will
decide each case on its merits, hearing evidence
from the family, social services, school, and any
other relevant source.

All decisions must be made in the best interests
of the child.
The panel may order a discharge of the

referral -that is, that there is no further action-
supervision-that is, that the child stays at home
but is supervised by a social worker-or a
residential supervision order requiring the child
to live in a special residential school or elsewhere
away from home.
The panel's decision may be appealed against.
When care proceedings are not deemed

necessary the reporter will arrange voluntary
care, a formal warning, or require no further
action.
The jurisdiction of the panel depends upon the

acceptance by the child or parents of the grounds
of referral, wholly or in part. If the grounds are
denied the panel cannot proceed and it has to
dismiss the case or refer it to a sheriff for proof. If
the sheriff finds the grounds proved the case will
be referred back to the panel for consideration.
The Children Bill does not reform child care

law in Scotland or Northern Ireland.
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