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smallpox, helminthic disease, and possibly tuberculosis; solving
the problem of food storage and advancing civilisation through
occupational specialism led to a settled way of life, to towns and
cities, and so to plagues. Today, 10000 years later, enjoyment of
sunshine may lead to skin cancer, heat conservation in homes to
accumulation of radon and lung cancer, and widespread travel,
personal contact, and tolerance between people of all races to the
escape of a virus-that causing the acquired immune deficiency
syndrome-whose peculiar features would have doomed it to
extinction- 10 000 years ago.
The fourth and final conclusion is that the diseases that have

arisen in these new natural environments that man has encountered
have all in time been much reduced in importance. Sometimes this
has been by the discovery of a cure, but more-often it has been by
modifying our mode of life by changing the way we interact with the
environment-by preventive medicine.
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Medicolegal

Failure to warn
CLARE DYER

The House of Lords decision in Sidaway v Bethlem Royal Hospital
has not marked the end of the debate over informed consent.' Two
recent Court ofAppeal cases have clarified further the extent of the
doctor's duty to inform a patient of the risks of a proposed medical
or surgical procedure. In both cases health authorities were found
negligent in the High Court for failing to provide sufficient
information. But doctors will no doubt be reassured by the fact that
in each case the decision was reversed unanimously by the Court of
Appeal.
The Sidaway case established that a doctor's duty ofcare in giving

advice or in informing a patient about the risks of a procedure or
treatment is the same as in making a diagnosis or carrying out
treatment. The-test for deciding whether a doctor has failed in his
duty of care in any of these spheres-has been negligent, in other
words-was laid down in Bolam v Friern Hospital Management
Committee, in which it was emphasised that "a doctor is not guilty
of negligence if he has acted in accordance with a practice accepted
as proper by a responsible body of medical men skilled in that art"2
(though two of the law lords in Sidaway asserted a judicial right to
override medical practice not to. disclose a particular risk when
disclosure was obviously necessary for the patient to make an
informed choice.)
The two recent cases turned on two points left open by Sidaway.

In the first, Blyth v Bloomsbury Health Authority, decided in
February, the issue was: does the duty ofdisclosure differ where the
patient expressly asks questions?3 The point at issue in the second
(Gold v Haringey Health Authority, decided last week) was: does
the doctor's duty differ ifthe context is non-therapeutic rather than
therapeutic? Is the doctor obliged to give fuller information about
failure- rates and other options if the operation is for contraceptive
rather than therapeutic purposes? In both the Court of- Appeal
firmly declared that the Bolam test applied. If a responsible body of
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his colleagues would have given no more information at the time the
doctor will not be held negligent.

Communication failure?

The Blyth case concerned an injection of Depo-Provera admin-
istered at University College Hospital in 1978. Mrs Blyth, a
qualified nurse, sued over alleged side effects of the drug, given as a
contraceptive after vaccination against rubella. She complained that
she was not sufficiently informed about the possible side effects, and
that if she had been better informed she would not have taken the
drug. She blamed several different side effects on the drug but the
judge rejected the claims, apart from bleeding and menstrual
irregularity.

In the Court ofAppeal Lord Justice Kerr said that all three appeal
judges had difficulty in following the findings on which the judge,
Mr Justice Leonard, had based his conclusion that there was
negligence, and also on what aspects of the evidence he had based
those findings. The judge did not accept Mrs Blyth's evidence that
she had asked several specific questions, but found that it was more
probable than not that she had asked for some information and
advice and that she had expressed some sort of reservation about
Depo-Provera and made some form of request for reassurances
about it. He did not find any individual negligent but said: "I
conclude that the defendants were negligent in not advising the
plaintiff as fully as they ought to have done, in the light of her
manifest and reasonable request to be advised. I make it clear that I
am not criticising any individual. The evidence does not enable me
to- say where the fault occurred but merely to conclude that it
occurred somewhere. Most probably it was simply a failure of
communication." He accepted the evidence of the senior house
officer who spoke to Mrs Blyth that she would have left the patient
with the impression that there were no serious side effects other than
irregular bleeding. But one of the other doctors in the department
kept a file on reported side effects of Depo-Provera as part of her
own research, which included a range of other side effects that had
been described in a small number of cases, and the judge thought
that "the full picture" should have beenmade available to Mrs Blyth
as she sought information and was a qualified nurse. He awarded
damages of £3500.
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The medical evidence was, however, that the warning Mrs Blyth
was given- that there might be a problem with irregular bleeding,
but with no mention of other side effects-was standard practice in
1978. Allowingthehealth authority's appeal, Lord Justice Kerr said:
"Trhe question of what a plaintiff should be told in answer to a
general inquiry cannot be divorced from the Bolam test, any more
than when no inquiry is made. In both cases the answer must
depend upon the circumstances, the nature of the inquiry, the
nature ofthe information which is available, its reliability, relevance,
the condition of the patient, and so forth. Any medical evidence
directed to what would be the proper answer in the light of
responsible medical opinion and practice-that is to say, the Bolam
test-must, in my view, equally be placed in the balance in cases
where the patient makes some inquiry, in order to decide whether
the response was negligent or not."

Failed sterilisation: ripe ground for litigation

In last week's case, the latest in a line of failed sterilisation cases,
the Bolam test was applied equally firmly. In the High Court Mr
Justice Schiemann had held Haringey Health Authority negligent in
not warning Mrs Gold, who had a fourth child three years after
sterilisation, that the operation-laparoscopy with clips done
post partum-could- fail to render.her sterile and in not discussing
with her the possible option of a vasectomy for her husband. His
lordship decided, firstly, that there was no -responsible body of
medical opinion that would have failed to mention in the context of
someone seeking contraceptive advice that there was a risk offailure
for postpartum sterilisation. But even if there were such a body his
lordship said that the decision in Sidaway had established only that
the Bolam test applied in a therapeutic context. In the context of
contraceptive counselling it was for the court to decide, not
exclusively by reference to current medical opinion, whether there
was negligence.

Allowing the health authority's appeal and setting aside the
£20 800 award, Lord Justice Lloyd said that there was nothing in the
evidence to justify the judge's first finding. All the witnesses said
that although they would themselves have warned of the risk of
failure there was a body of responsible doctors who in 1979 would
not have done so. There was only one finding on the evidence: that

there was a body of responsible medical opinion which would not
have given any warning as to the failure of female sterilisation and
the possible altematives.

All three appeal court judges also rejected the distinction between
therapeutic and non-therapeutic advice. Lord Justice Lloyd said:
"It is clear from Lord Diplock's speech in Sidaway that a doctor's
duty of care in relation to-diagnosis, treatment, and advice, whether
the doctor be a specialist or general practitioner, is not to be
dissected into its component parts. To dissect a doctor's advice into
.that given in a therapeutic context and that given in a contraceptive
context would be to go against the whole thrust ofthe decision ofthe
majority of the House of Lords in that case."

Failed sterilisation has proved ripe ground for litigation,
accounting for 290/o of claims against gynaecologists notified to the
Medical Protection Society in 1984. The Medical Defence Union
currently has "scores" of sterilisation claims on its books which
feature allegations of negligent failure to warn. The surge in claims
led the defence bodies in 1985 to recommend a consent form which
includes the words "I understand that there is a possibility that I
may not become or remain sterile," and members are advised to
explain the risk of failure and make a note that they have done so.

Since 1979 the "responsible" body of opinion who would not
warn has grown much smaller, if only as a result of the litigation.
But as late as 1985 a member ofa Royal College ofObstetricians and
Gynaecologists study group commented in discussion: "There is a
powerful body ofopinion in the profession, albeit a minority, which
considers it is wrong to mention the failure risk of sterilisation,
because that deprives the majority ofpatients ofthe sure and certain
knowledge that they cannot get pregnant, which is the most
important thing they- want from the operation."4 The problem is
that the time may not be far off when those who hold that opinion
are so few as to no longer be considered a responsible body.
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MEDICINE AND THE MEDIA

IMAGINE the Good Soldier Schweik as the sole patient in a ward
for victims of terminal doses of radiation. At the opening of

Vladimir Gubaryev's Sarcophagus (RSC, The Pit, Barbican) this
Schweik character-who calls himself, variously, Mr Immortal, Mr
Undead, Mr Evergreen-is spending his 487th day as the Moscow
radiation institute's longest surviving patient. His routine of
annoying his doctors by quoting from the papers they have
published about him is interrupted by an influx of victims from an
accident at No 4 reactor at Chernobyl.

Vladimir Gubaryev, science editor of Pravda, wrote the play as
his response to the events of Chernobyl. The closed world of the
radiation ward is the setting in which he explores both the human
responses and the authorities' responses to the disaster. Here
Gubaryev shows the doctors' powerlessness to help their irradiated
patients and, as the dying victims are questioned by the special
investigator, their incomprehension that the accident should have
happened, the courage shown by individual workers at the plant,
and the attempts of some of their superiors to wriggle out of
responsibility.
He confronts the question that plays round most disasters: was

the explosion at Chernobyl caused by individual carelessness or by
something structurally wrong in the system within which the
individual players acted? These questions are not resolved (it is hard

to see how they could be since Gubaryev wrote his play within two
months of the accident). That they aremraised at all is fascinating to
Western audiences, who have seen very few modern Russian plays
and have been brought up to think that self questioning is not a
feature of Soviet official life. But that was before glasnost. Was
Gubaryev's play printed and produced-so quickly because of the
policy ofglasnost, or did the explosion at Chernobyl scare the Soviets
so much (as the play suggests) that it in turn reinforced glasnost?

Sarcophagus loses some of its dramatic force through trying to
carry too many messages. As well as raising the difficult questions,
Gubaryev also seems to be trying to convey national pride,
resentment at the Americans' condescension towards the Russians,
a suspicion that Western offers of help are also a chance to use the
Russian victims of Chernobyl as guinea pigs (a slightly paranoid
view of the fact that Chernobyl provided important information on
the effects of nuclear explosions), and a restatement of the essential
soundness ofnuclear power. Nevertheless, it carries its propaganda
lightly, and Mr Evergreen, like Schweik, provides the comic
counterpoint to the appalling events going on around him. Mr
Evergreen also holds the key to one universal truth: doctors do not
like being upstaged by their patients.

JANE SMIT, assistant editor, BMJ.
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