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Suing tobacco.companies
Doctors do not like litigation, but few would argue that a.
manufacturer should get off scot free~when its products kill
one in four of the'ir users and are the -largest cause of
premature death in de-veloped countries. 'In the United
States- doctors, lawyers, and victims are joining forces to
orchestrate legal actio-n against the cigarette companies for
tobacco induced disease. Last w-eek in London British
doctors, lawyers, 'and ca'mpaigners got together under the
auspices of Actionl on Smoking and- Health (ASH) to hear
from Professor' Richard Daynard, professor of law. at North-
easternUniversity in Bo'ston and founder and cochairma-n of
the American Tobac'co'Produicts Liability Project.'
More than 100 cases a"re pedn nteUnited States,wt

UP to a dozen due to go to court next year. In Australia a
dying lung cancer victim of. 38 gave evidence last week from
her hospital bed in an.action against two tobacco compamies.
In Britain a 31 year old sufferer from Buerger's disease who
risks losing a leg is taking legal and medical advice on the
prospects of success in suing the manufacturer. His solicitors
hope to get legal aid for his case or,- if unsuccessful, to raise
funds through ASH.

Product liability law exists to compel the manufacturer of a
defective product to com'pensate his victim.~But it can do
much more. In the United States the relentless financial
pressures of mass product liability litigation have, driven
products from the marketplace, even when -the consensus
view has been that the benefits outweigh the risks. Pertussis
vaccine lawsuits, for example, have left onily one manu-
facturer in the United States market., and the price of the
vaccine has rocketed.
The battle against smoking is a public information and-

education battle. In Britain the battle is not going well, at any
rate where it counts-among those under 16. Last year's
results from the Office of Population Censuses and Surveys
showed that 13% of te'enagers under 16. regularly smnoke 50
cigarettes or more a week; in 1982 it was 11%. Court cases
make news. Teenagers have got the message that smoking
mayv s.horten the-ir lives,- but to a 15 year old 60 and 70 seemn

equally far away. Few imagine that smoking could lose them
a leg, and the sight of a double amputee being wheeled out of
court on an American television news programme must have
been worth 100 antismoking lectures at school.

That victim of peripheral vascular disease is one of three
whose cases have gone to court so far in the United States and
been lost. The judge directed the jury to return a verdict in
the tobacco company's favour on the basis that the health
risks of smoking have been well known for many years. The
defence of -volenti non fit injuriathat the plaintiff has
voluntarily assumed the risk-is a potential obstacle for
plaintiffs on both sides of the Atlantic. But the concepts of
assumption of risk and the plaintiff's own contributory
negligence are not now uniformly accepted throughout the
United States.

In Britain those concepts are well entrenched in law, and
proving that tobacco caused the illness or death will be a
problem. It was in the other two cases that have gone to a jury
verdict in the United States-one a death from heart disease
and the other a case of tongue cancer in a 19 year old user of
oral snuff. But factors in the British legal system make it
harder to mount ground breaking litigation. Judges, not
juries, decide liability-and the size ofawards. British lawyers,
unlike their American counterparts, cannot take on cases on
a contingency fee basis. In Britain the losing party to
litigation usually has to pay the costs of the winner as well as
his own. No individual could contemplate such an action
unaided; even for an organisation such as ASH raising the
funds would be far from easy.
The legal aid authorities- have been adventurous on

occasion in backing untried litigation. Now that tobacco
"teabags," widely used in the United States, are to be
produced at a factory in Scotland built with the aid of a
reputed 1m in public fumds we face the piquant prospect of
government funds, on the one hand, subsidising the manu-
facture of a product which the United Kingdom Co-
ordinating Committee on Cancer Research considers in-
controvertibly linked with oropharyngeal cancer, and, a few
years down the road, financing litigation seeking redress for
its victims.

CLARE DYER
Solicitor and legal journalist,
London NWl

Correction
The lessons from the Savage iquliry

The leading article commenting on the Savage inquiry (2 August, p 285) stated:
"What can be said-for the inquiry tribunal decided the issue as a matter offact-
is ihat Mrs Savage's academic chiefProfessor Jurgis Grudzinskas had determined
shortly before taking up his appointment to 'change his senior lecturer."'
We have been asked by Professor Grudzinskas to point out that that statement

was incorrect. The inquiry tribunal found that shortly after his appointment he
made a remark to another professor that one of his first tasks would be to change
his senior lecturer (that is, Mrs Savage), although this is not accepted by Professor
Grudzinskas. The tribunal also found, however, that the remark made by
Professor Grudzinskas was to him merely an unimportant passing remark, made
on a social occasion which left no impression on his memory and that although it
did indicate that he had had negative feelings towards her work at that early stage
it was not in itself an indicator that at that time he had any future intentions
towards her.
We regret and apologise to Professor Grudzinskas for any offence and

embarrassment caused by any inaccuracy in our leading article.
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