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Medicolegal

Blood tests and paternity

BY OUR LEGAL CORRESPONDENT

Serological evidence has been used in courts in Britain for many
years but increasingly so since March 1972, when part III of the
Family Law Reform Act 1969 came into force in England, Wales,
and Northern Ireland. That Act for the first time gave the court
power to direct an adult to submit to a blood test. Until lately such
evidence has been used only to exclude a finding of paternity, but a
recent case in the Court of Appeal is exceptional in sanctioning the
use of serological evidence to support a finding of paternity.

Probabilities

The current edition of the leading work on the law of divorce
states': "Medical science is able to analyse the blood of individuals
into definite groups: and by examining the blood ofa given man and
a child to determine whether the man could or could not be the
father. Blood tests cannot show positively that any man is the father,
but they can show positively that a given man could or could not be
the father. It is obviously the latter aspect that proves most valuable
in determining paternity, that is, the exclusion aspect, for once it is
determined that a man could not be the father, he is thereby
automatically excluded from considerations of paternity. When a
man is not the father ofa child, it has been said that there is at least a
70% chance that if blood tests are taken they will show positively
that he is not the father, and in some cases the chance is even higher:
between two given men who have had sexual intercourse with the
mother at the time of conception, both of whom undergo blood
tests, it has likewise been said that there is a 90% chance that the
tests will show that one ofthem is not the father with the irresistible
inference that the other is the father."
That assessment was based largely on statements by the Court of

Appeal in 1967 made in the light ofmedical science as it then stood.2
Since then evidence given in the courts has changed with scientific
developments. In 1980 Professor Barbara Dodd, in her presidential
address to the British Academy of Forensic Sciences, was able to
say3: "The determination that one particular man and he only can be
the father of a particular child is not possible. . . the expansion of
some polymorphisms, the addition of HLA, and the continual
gradual inclusion of newly discovered systems is bringing us very
close to being able to exclude every non-father."
Depending on the systems available and the expense the litigants

are willing to incur evidence can be presented in terms ofa greater or
lesser degree of probability that a certain man is the father of a
certain child. The issue has come before the courts twice since the
latest edition of the textbook had gone to press.

In 1973 a Swiss court adjudged that an Englishman was the father
of a child born in Switzerland and ordered him to pay maintenance.
When that order was registered in Kingston upon Thames Magis-
trates Court under the terms ofthe Maintenance Orders (Reciprocal
Enforcement) Act 1982 theman adjudged to be the father challenged
the order both in the magistrate's court and on appeal to the Family
Division of the High Court.4 Various points were raised on the
appeal, one of them being an attack on the use made by the Swiss
court of a statistical table. In rejecting the appeal Sir John Arnold
pointed out that serological evidence is rarely the only evidence

before the court where paternity is in issue. Other evidence might be
the fact of marriage or opportunity and inclination for intercourse.
Where there is such other evidence serological evidence will be used
by the English courts to check or corroborate that other evidence.

In the most recent case the serological evidence was indeed used
as corroboration.5 The issue of paternity is probably raised most
often in the magistrates' court in proceedings under the Affiliation
Proceedings Act 1957. Section 4 provides that a court may not
adjudge the defendant to be the father of a child in a case where
evidence is given by the mother unless her evidence is corroborated
in some material particular by other evidence to the court's
satisfaction. In the case in question the mother gave evidence that
the defendant was the father and invited the magistrate to treat
evidence of a blood test as corroboration. The evidence was to the
effect that 998 out of 1000 men tested at random would have been
excluded from paternity by the test-but the defendant was not
excluded. The magistrates held that that evidence was not capable
of being corroboration and stopped the case at the end of the
mother's evidence. On appeal, the High Court held that the
evidence was capable of being corroboration and remitted the case
to the magistrates with a direction to hear it to a conclusion.
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A 40year oldwoman had a prolonged attack ofviral tracheitis with bouts ofsevere
coughing. On two occasions a succession of expiratory coughs left her unable to
breathe at all until eventually she managed to force some air past her larynx
accompanied by loud inspiratory stridor. She had hada single similar episode some
months before. Severalpatients have hadan equally alarming experience. What is
the cause of this stridor and can it be prevented?

I do not think there is an absolute answer to this question. The disturbing or
alarming interruption of normal breathing in association with cough, often
croupy, is not uncommon in patients attending respiratory clinics. Certainly
the cough is sometimes suggestive ofwhooping cough and probably some of
these episodes are associated with viral infections. Nevertheless, the same
sort of problem also arises in other patients. Fortunately most patients
develop some sort of manoeuvre or trick which enables them to return to
more normal breathing, and most ofthese episodes, although frightening, do
not prove serious. When the episodes are frequent or appear to be serious, or
both, they merit full investigation in hospital to establish the best available
management ofthe individual respiratory problem. Often there is a degree of
anxiety that counselling and reassurance may help. Attempts to reduce the
viscidity of sputum, which is sometimes a factor in these cases, would help.
Since the problem usually appears to occur in the larynx resulting in spasm
or stridor, most of the drugs active in the lower respiratory tract are
unhelpful. A simple cough sedative may often help.-G w POOLE, consultant
respiratory physician, London.
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