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Medicolegal

Compensation for attacks by patients

BY OUR LEGAL CORRESPONDENT

Irn times ofincreasing violence inflicted on some medical staff as well
as on the patients they treat a recent decision of the Court of Appeal
provides a timely reminder of the existence of the Criminal Injuries
Compensation Scheme. '
The Criminal Injuries Compensation Board was set up in 1965 by

the Home Secretary using prerogative powers to administer funds
voted by parliament.2 The government's proposals were set out in a
White Paper subsequently debated in parliament.3 The board,
which in practice consists of several Queen's Counsel, assesses
compensation on the same basis as common law damages in civil
courts, but payments are made ex gratia. There is no legal right to
payment nor any right of appeal, but the courts do exercise a
supervisory jurisdiction by judicial review.4 Proposals have been
made to put the scheme on a statutory basis.
Compensation may be given for personal injury directly attribut-

able to a crime of violence (including arson and poisoning) or the
attempts to arrest a suspected offender or prevent the commission of
an offence, including the giving of help to a constable in such
efforts. But in considering whether any act is a criminal act any
immunity at law of the offender, for example because he is insane or
under age, is left out of account.

Attacks by patients

The special reference to immunity through insanity has been
liberally applied in a number of awards to nursing staff injured by
patients in mental hospitals, where there is no question of
prosecution and no insanity in a legal sense. For example, in 1984 a
25 year old nursing sister applied for compensation for herself and
her newly born baby in respect of an incident in which a mental
hospital patient had punched her in the abdomen when she was 24
weeks pregnant. The pregnancy progressed with constant leakage
of amniotic fluid, delivery was difficult, and the baby was born with
constriction rings of the right arm. After considering medical
evidence the board made interim awards of£1000 to the mother and
child.5
Compensation may be reduced or refused if the victim's conduct,

character, or way of life make it inappropriate that he should be
granted a full or any award. So if a bank robber accidentally shoots
his look out man the latter would get no compensation. But a man
who provokes a fight in a pub might receive a proportionately
reduced award for injuries received, or his conduct might have been
so bad as to result in total refusal of compensation.
Rape victims may be given compensation for pain and suffering

and shock as well as physical injury and also (where the victim is
ineligible for a maternity grant under the Social Security Act) for
loss of earnings due to pregnancy resulting from rape but not for
maintenance of the child. All applications arising out of sexual
offences are, however, carefully scrutinised to determine whether
the victim had any responsibility because of provocation or
otherwise. Any delay in making the application is particularly
considered.

Applications for compensation must be made in writing as soon as

possible on a form obtained from the board. Ordinarily the board
may withhold compensation if the applicant delayed informing the
police or any other authority considered by the board to be appro-
priate, or did not cooperate with the police in bringing the offender
to justice by, for example, giving evidence in court. But this would
obviously not apply in the case ofmental patients.

Shock after suicide

Mental illness suffered by train drivers whose trains have killed
persons on the railway line has been the subject ofnumerous claims.
At the end of March 1984 there were about 100 outstanding
applications by drivers or by other staff who came across the
remains of people who had been killed or committed suicide on
railway lines.6 Those claims were being held in abeyance by the
board pending a determination by the courts whether such injury
came within the scheme.
The recent decision of the Court of Appeal has determined that

question against the railway staff. ' The Court of Appeal considered
claims by four drivers of surface or underground trains who were
unable to brake in time to avoid killing a person on the track. Three
of the people killed were found at inquest to have committed
suicide: one was a senile 84 year old man who may not have
appreciated that he was on a railway line. The drivers variously
suffered from shock, depression, and anxiety. One also had a
whiplash injury to his neck. Another was further shocked and
depressed when a youth from a football crowd at Fulham Broadway
jumped on the track and pranced in front of him, though on that
occasion the youth was unhurt and ran away. A trade union officer
gave evidence that in 1981 over 420 people were killed on railway
lines and a number of others injured.
The Court ofAppeal held that the injuries of the railway staff did

not result from "a crime of violence" and were on that account
outside the scheme. Suicide being no longer a crime the applicants
had to look for some other crime to bring the application within the
scheme.7 Reliance was placed on section 34 of the Offences Against
the Person Act 1861, which makes it an offence by any unlawful act
to endanger the safety of any person conveyed or being in or upon a
railway. The deceased had all committed trespass and so had
committed an unlawful act and by that trespass they had en-
dangered the safety of drivers and passengers in trains. They had
therefore committed criminal offences (subject to any irrelevant
immunity due to insanity or senility), but, in the view ofthe Court of
Appeal, the offence against section 34 was not a crime of violence.

References
1 R v Criminal Injuries Compensation Board ex parte Webb and others [1985] 3WLR 618.
2 The board's address is 10-12 Russell Square, London WCIB 5EN.
3 1964 Cmnd 2323.
4 R v Criminal Injuries Compensation Board ex parte Lain [1967] 2QB 881.
5 20th Report of the Criminal Injuries Compensation Board (December, 1984) (Cmnd 9399) page 11

paragraph 2 1.
6 Ibid, paragraph 15.
7 Suicide Act, 1961.

 on 24 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

r M
ed J (C

lin R
es E

d): first published as 10.1136/bm
j.291.6507.1496 on 23 N

ovem
ber 1985. D

ow
nloaded from

 

http://www.bmj.com/

