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1930s, Seabrook reached the melancholy conclusion that unemploy-
ment now is probably more damaging than in the 1930s.8 He does
not dispute that material conditions have improved, but the
destruction of working class communities and traditions together
with the redundancy ofmany of their skills mean that working class
unemployed are much more lost and alone than in the 1930s. This is
particularly conspicuous among the young unemployed: "They
have been nurtured in a closed world of material things brought to
perfection, goods that cry their competitive desirability at them
from the moment they are born. Their only business, it seems, is to
yearn and strive for possession of them.... Nothing is demanded of
the young but their continued passivity and quiescence. Nothing is
asked of them. They seem to have no place in the world, except as
obedient and abject competitors for all that is tantalisingly held out
to them."
There is, too, the terrible feeling that unemployment may be for

ever. And who can forget that it was world war that got rid of
unemployment last time and the time before? The next world war
may sweep away unemployment forever.

This is the third in a series of articles on unemploytment and health.
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Medicolega

Can't pay, won't pay

BY OUR LEGAL CORRESPONDENT

The possible inability of the defendant to pay may assume a new and
greater importance for future plaintiffs seeking compensation for
personal injuries. Sixty thousand writs claiming compensation for
injuries caused by asbestosis led the Manville Corporation of the
United States to seek bankruptcy. It is now operating largely for the
benefit of claimants under the supervision of the court in what is
known as chapter XI bankruptcy. The company estimates the total
amount of outstanding claims at more than $2500m-more than the
current value of its assets.' Matters might have been worse for the
claimants: the company might simply have disappeared in the sort
of liquidation which leaves nothing for unsecured creditors.

Is this bizarre story relevant for Britain, where since the second
world war fear of financial failure of the defendant has been one of
the least concerns of personal injury plaintiffs? We have become
used, for example, to the victims of traffic accidents being sheltered
by a system of compulsory third party insurance without financial
limit-widely and wrongly assumed to be matched by all English
speaking countries. Moreover, individuals injured by illegally
uninsured drivers will be compensated (if they can prove fault by
the driver) by a fund set up by the Motor Insurer's Bureau.

In Britain, indeed, since 1946 probably not a single victim of
medical negligence has failed as a result of the impecuniosity of the
defendant to recover damages lawfully due to him. The state stands
behind every medical or nursing practitioner in the National Health
Service (with contributions where appropriate from protection
societies), and private clinics and practitioners have always been

adequately insured either through protection societies or on the
commercial insurance market.
The other side of the coin is that the availability of funds to

compensate every accepted claim does encourage claims-particu-
larly if there is a public impression that all or most will be settled for
their "nuisance value." This is a problem faced by insurers in all
fields. A company may estimate the cost of opening a file and
corresponding with a claimant for a year or two at £250: on a short
term view, therefore, the cheapest approach may seem to be to reply
to the first totally unmeritorious letter with an offer of £100-but
longer term considerations may suggest otherwise. Those longer
term considerations usually lead to that testing of claims which
causes some plaintiffs with good claims to accuse the medical
profession of an obstinate reluctance to face up to its responsi-
bilities.

Absence of insurance

Absence of insurance may be flaunted as a protection. In 1974 Dr
James Rogers, of Joliet, Illinois, was annoyed by his insurers'
settlement for $1250 ofwhat he considered an unmeritorious claim.
He sued his insurers' lawyers for settling without informing him and
was successful when he represented himself at the trial against them
in Illinois Appellate Court.2 Having cancelled his insurance in 1974,
he subsequently defended four malpractice suits successfully. He
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believes that doctors should stop taking out malpractice insurance
and defend more claims3-but the position in the United States is
very different from that in Britain.

Indeed, some surgeons in the United States have given up prac-
tice because of the size of jury awards and insurance premiums. In
Britain awards in personal injury actions by judges sitting without a
jury have been more moderate, and the medical protection societies
are less costly than commercial insurers. But some of the larger
accountancy firms, unable to insure against the first several hundred
thousand pounds ofany one claim, are discussing whether to insure
against the claims for millions of pounds. Professional men are
balancing the high cost of insurance premiums against the risks of
placing their homes and other assets in the names of their wives.
Whether a reduced enforceability of obligations will be adequately
offset by any increased stability of marriage in the home counties
remains to be seen. Indeed, other professions may have to follow the
lead of the Bar and solicitors and require members to take out
professional indemnity insurance.

Targeting the claim

North American juries commonly make large awards to plain-
tiffs, and one result has been that lawyers for victims of aircraft
accidents throughout the world seek to blame the aircraft manu-
facturers for the crash rather than the pilot. There may come a time
when Boeing, whether or not backed by Lloyds, will be unable to
pay out the world's air crash victims. Similarly, sufferers from the
Bhopal type of disaster have little incentive to try to prove local
responsibility.
Concern for individual plaintiffs has also led to extension of the

period of limitation of liability. Partly as a result of wartime
conditions steel dressers in the north east of England inhaled
invisible particles of fragmented silica. Lung damage occurred
before it could be detected by any means known to medical science
at the time. But statute law required that unless a writ was issued
within three years of personal injury being caused any claim in
respect of that injury was barred. In January 1963 the House of
Lords held that actions brought on behalf of nine steelworkers had
begun too late to be entertained, even though their injuries could
not have been discovered within the three year period,4 and
recommended reform of the law by statute. This was forthcoming in
a very short space of time in the Limitation Act 1963, further
amended by the Limitation Act 1975. By and large the three year
limitation period now begins to run only when the person injured
has knowledge of substantial injury attributable to an act for which
the defendant is responsible. This is plainly fair to the individual
plaintiff-but it makes it difficult for an accountant to draw a line in
the company accounts.
Doubts about the future enforceability of claims may deter

plaintiffs from splitting their claims into claims for immediate
damages and claims to be pursued at a later date should some serious
complication then arise. It has been possible to split claims in this
way since July 1985 as a result of jurisdiction provided by section 6
of the Administration of Justice Act 1982, which brought into force
recommendations of the Law Commission in 1973' and the Pearson
Commission in 1978.6 This enables the court to make an instant
award for injuries already suffered while reserving the position as
regards injuries (such as epilepsy after head injury) which at the date
of trial are mere possibilities. Both conumissions recommended that
such provisional awards should be made only where the defendant
was a public authority or was insured in respect of the plaintiff's
claim. That recommendation was not adopted in the legislation, but
plaintiffs will be ill advised to opt for a provisional claim where there
is no reasonable assurance of the defendant's lasting financial
stability. In the absence of such assurance the plaintiff would
instead be well advised to exercise his or her choice in favour of
immediate compensation assessed at what is appropriate for a
chance of a complication rather than actual or probable injury.
As claims become more expensive to satisfy, the multinational

corporations may well decide to sacrifice their reputations and limit
damages by dividing aspects of responsibility among expendable

limited liability companies. The next international drugs disaster
may be the legal responsibility of a subsidiary company worth only
tens of millions of dollars rather than of a parent company worth
billions of dollars.

For some years past legal philosophers have considered the
respective merits of fault and no fault systems of law. It seems likely
that no fault systems will be abandoned on grounds of cost, and the
philosophers will then have to consider how fault based systems of
compensation can exact a fair measure of wealth from capitalist and
state enterprises.
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Has the condom any proved value in preventing the transmission of sexually
transmitted viral disease-for example, acquired immune deficiency syndrome?

AIDS (acquired immune deficiency syndrome) is recognised to be a sexually
transmitted viral disease, and many of those afflicted in Europe and North
America are homosexual men. Homosexual male communities have been
addressed by pamphlets and advertising campaigns recommending diverse
"safer sex" practices. Nearly all these efforts advocate, without qualifica-
tion, use of the rubber condom, but little irnformation is available about the
efficacy of the condom as a viral barrier. We have found only two published
studies on the testing of condoms with any virus. Barlow compared the
incidence of diverse sexually transmitted diseases, including herpes and
warts, among a group of clinic attenders and a subpopulation of condom
users.' His data included too few patients to judge the viral efficacy of the
condom. In a limited in vitro study, Conant et al investigated leakage of
Herpes simplex through two brands of condoms.2 Their methodology was
reasonable, but the number of replicate tests of each brand was not given,
and only two brands were studied, making the findings of little value to
potential users. By contrast, large numbers of replicates (161) were regarded
as essential for the physical testing of condoms by a respected American
product testing institution, the Consumers Union. It reported laboratory
testing of American brands of rubber and skin condoms3 and found
significant leakage in some brands, as well as substantial differences among
brands. The Consumers Union also reported variable degrees of deteriora-
tion in a third of the 21 rubber brands tested. Because ofvarious failure rates
in some brands, it repeatedly recommended using a condom with a vaginal
contraceptive jelly, cream, or foam and advised against using petroleum
based lubricants because thev weaken latex.
Condoms inflated with air or water are generally stable; leakage is slow. In

view of the small molecular weights of water and of the gases in air, it seems
logical that vastly larger viruses would disperse through condom walls with
difficulty. Therefore, we conclude that condoms are probably of substantial
value as a prophylactic against transmission of diseases. In view, however, of
the Consumer Union's findings and ofmany studies ofcondom failure rates,4
and since AIDS is a mortal disease, knowledge of the degree of virus leakage
is essential. That information does not exist, although it could be obtained
readily by laboratories working with the AIDS virus. We believe that there is
an urgent need for such research on condom efficacy, including adequate
replicate testing and adequate brand sampling. Meanwhile, even though we
believe that condoms afford a substantial degree of protection and their use
should be encouraged, that encouragement should be tempered with
cautionary warnings discouraging increased sexual activity. Users should be
told of the risks. "Safer sex" guidelines that we have seen rarely, if ever,
provide instruction in the proper use of the condom. The Consumers Union
reported that the commonly cited 10% "use failure rate" for condoms is
significantly reduced when improper use is eliminated from data. Conse-
quently, educational instruction in correct usage is important.-BRUCE
VOELLER, The Mariposa Foundation, Los Angeles, and MALCOLM POTTS,
Family Health International, Research Triangle Park, North Carolina.
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