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Medicolegal

Detaining patients with AIDS

BY OUR LEGAL CORRESPONDENT

An order made on 14 September by Manchester magistrates
ordering the detention for three weeks in Monsall Isolation Hospital
of a 29 year old man suffering from the acquired immune deficiency
syndrome (AIDS) has been reversed on appeal.' The magistrate's
power to make the order was not questioned on appeal, but
circumstances were said to have changed so that the order was no
longer required.
The order was made under the Public Health (Control of

Diseases) Act 1984-a consolidating statute incorporating the
provisions of several earlier statutes, including the Public Health
Act 1936. The 1984 Act did not itself extend the established public
health provisions to the new circumstances caused by AIDS. The
extension was made by statutory regulations made by the Secretary
of State coming into force on 22 March this year.2

Notifiable disease
Those statutory regulations provide that AIDS is to be a notifiable

disease for the purpose of some-but not all-sections of the 1984
Act. The sections covered are sections 35 (compulsory medical
examination), 37 (compulsory removal to hospital), 38 (compulsory
detention in hospital of a patient already in hospital), 43 (restrictions
on removal of the body of a person dying in hospital), and 44
(isolation of the body of a person dying outside hospital).
The three sections authorising compulsion of living sufferers

(sections 35, 37, and 38) may be activated by order of a single justice
of the peace. The magistrate may if he deems it necessary make an
order "ex parte"-that is, without hearing representations by or on
behalf of the person affected by the order.
An order for compulsory medical examination is made only if the

magistrate is satisfied on a written certificate of a medical practi-
tioner nominated by the local authority that there is reason to
believe that a person is suffering from a notifiable disease or is
carrying an organism capable of causing it and that in the interest of
himself or his family or in the public interest he should be medically
examined. If the person in question is being treated by a registered
medical practitioner no order can be made unless that practitioner
consents.
An order for removal to hospital or for retention in hospital is

made on the application of the local authority and may be made only
if the magistrate is satisfied that without the order proper precau-
tions to prevent the spread of infection cannot or will not be taken.
There is a right ofappeal from the magistrate's order to the crown

court. So, though a person may initially be confined without being
heard, he may by exercising his right ofappeal make representations
to have the order lifted. In the present case the importance of the
matter was recognised by listing the appeal for hearing before a high
court judge who was sitting in the crown court at Manchester rather
than before one of the circuit judges sitting at the same court.
The magistrate's order was made under section 38.' A patient in

the hospital was stated by Dr Anna Elizabeth Jones, medical officer
for Manchester, to be "bleeding copiously and trying to discharge
himself." At the hearing of the appeal before Mr Justice Russell
counsel for the city council said that the man's condition had

improved substantially and the local authority could not seek to
justify his continued detention. In allowing the appeal Mr Justice
Russell said that the original order was proper, given the medical
evidence before the magistrate. The man is now said to be willing to
remain in hospital.

Risk of transmission
The magistrate's order was apparently made because of the risk of

transmission of the disease through blood. Could an order be made
because of the risk of transmission of the disease through sexual
activity? An order for removal to hospital under section 37 may be
made in respect of a person suffering from AIDS if "his circum-
stances are such that proper precautions to prevent the spread of
infection cannot be taken, or that such precautions are not being
taken," and that serious risk of infection is thereby caused to other
people and that accommodation is available in a suitable hospital
vested in the Secretary of State. If the precautions necessary to
prevent spread of the disease by sexual contact are not being taken
by the person in question the words of the section would appear to
authorise detention in hospital but only if the Secretary of State were
willing to allow a hospital to be used, in effect, as a prison to prevent
dangerous sexual contact.

Section 38 of the Act authorises a magistrate to prevent the inmate
of a hospital from leaving the hospital if he is suffering from a
notifiable disease and he "would not on leaving the hospital be
provided with lodging or accommodation in which proper precau-
tions could be taken to prevent the spread of the disease by him."
Those words suggest that an order can only be made on the grounds
ofinadequacy ofavailable accommodation. But the 1985 regulations
-in relation to AIDS sufferers only-extend the jurisdiction to
considerations beyond accommodation. If the magistrate is satisfied
that an inmate of a hospital is suffering from AIDS he may make a
detention order if satisfied that "on his leaving the hospital proper
precautions to prevent the spread of that disease would not be taken
by him (a) in his lodging or accommodation, or (b) in other places
to which he may be expected to go if not detained in the hospital." It
appears that the regulation has been so drafted as to give jurisdiction
to make an order on the grounds of a person's likely behaviour quite
apart from the suitability of available accommodation. To apply the
law in this way would clearly raise grave political difficulties for the
central government as well as for any local authority concerned. If
circumstances forced such use of the law a body of the case law
would no doubt be worked out by the courts to regulate its opera-
tion.
The 1985 Regulations do not make AIDS a notifiable disease

under section 21 of the 1984 Act regulating attendance at school of
sufferers from notifiable diseases.
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