
BRITISH MEDICAL JOURNAL VOLUME 290 29 JUNE 1985

Medicolegal

Disclosure of documents by doctors

BY OUR LEGAL CORRESPONDENT

In a case against three health authorities, the Court of Appeal
recently held that the privilege from inspection of documents
known as legal professional privilege applies when application is
made for inspection of a document before an action is started just as
it does to the process of discovery in the course of an action.
Marlon Lee, now aged 3, had been severely scalded by boiling

water in a domestic accident. After treatment under three different
health authorities he had severe brain damage, probably due to lack
of oxygen. Yet acting by his mother and next friend he failed to
obtain an order for inspection of a document which might have
helped show the cause of injury suffered by him.
He was first taken to University College Hospital, within the

responsibility ofthe North East Thames Regional Health Authority.
He was transferred to the burns unit at Mount Vernon Hospital, in
the area of Hillingdon Area Health Authority. He developed
respiratory problems and was sent back to University College
Hospital on a respirator in an ambulance of the London Ambulance
Service provided by the South West Thames Regional Health
Authority. After the possibility of litigation became known to their
employers the ambulance crew had prepared a memorandum for the
sole purpose of enabling legal advice to be given with reference to
such litigation. Marlon's advisers sought inspection of that
memorandum.

Duty to disclose
When litigation has been started and the parties have defined the

issues by written pleadings drafted by junior counsel each side has a
duty to disclose for inspection by the other all documents relevant to
those issues, subject to certain limited exceptions. One of those
exceptions is misleadingly labelled "legal professional privilege." In
fact, it is not a privilege of the legal profession but a privilege of the
client-allowing him to be completely frank and open in ap-
proaching legal advisers for professional advice in some (but not all)
circumstances. The client can waive the privilege, but the legal
adviser cannot. There is no corresponding privilege to encourage a
patient to be completely frank and open in approaching medical
advisers (apart from very limited statutory provisions such as those
applying to treatment of venereal disease).

It was fairly easily predictable that the Court of Appeal would
hold that the ancient common law concept of legal professional
privilege applied not only to the process of discovery of documents
within litigation but also to a fairly new process designed to obtain
disclosure of documents before action is brought.

Doctors' privacy
In 1970 parliament authorised a new court procedure which was

to make very serious inroads into doctors' rights of privacy in
relation to their own notes as well as into patients' rights of
confidence. It had been found that parties to actions for damages
arising out of road traffic or industrial accidents were impeded by

difficulties in obtaining information about medical matters before
trial: a hospital, for example, could only be compelled to produce its
records and evidence relating to them by a subpoena, which had to
be answered onlv at the trial. Settlement of actions was impeded,
and public money was wasted through the Legal Aid Fund and
elsewhere. More fundamentally, a patient suffering from a medical
mishap was often unable to discover who was responsible for the
mishap or whether anyone had been at fault.
The new procedure was to be initiated on the application of a

person who appeared to the court to be likely to be a party to
subsequent proceedings for damages for personal injuries or death.2
The court was empowered to make an order that any person likely to
be made a party to the action should produce for inspection any
documents in his possession or power that were likely to be relevant.
At the same time, where an action was already on foot claiming
damages for personal injuries or death, parliament authorised the
court to make an order for production of relevant documents by
people who were not parties to the action.3 In this case the order
might be made on the application of either the plaintiff or the
defendant.
These new powers have increased the ability of the courts to reach

the truth but they have also meant that a doctor may have to produce
even his own personal notes for the purpose of a dispute with which
he may have no personal concern. Sometimes the court may require
the disclosure of a person's medical history of matters outside the
treatment for or leading to the mishap in question. For example, an
employer's insurers suspecting that an employee's accident was
contributed to by alcoholism or epilepsy or the side effects of
prescribed drugs might apply for production of his general
practitioner's records even if the general practitioner had given no
treatment after the accident. Rules of court prevent wholly baseless
"fishing expeditions" into medical records, but the potential
deterrent against seeking medical advice for certain conditions is
obvious.

In some cases doctors did protest that it was not in the patient's
interest that he should be told the nature of his condition, and to
meet such protests the court worked out a form of order limiting
production to a party's legal and medical advisers. This form of
order was approved by the Court of Appeal.4 But such orders were
contrary to the principle that legal advisers have a duty to pass on all
relevant information to their client, and they put the legally
represented on a different footing from those who exercised their
right to approach the courts in person without lawyers. Accordingly,
the Judicial Committee of the House ofLords in 1978 held that such
orders should not be made.5 But parliament overturned the decision
of the Judicial Committee by enacting in 1981 that production of
such documents might be limited to the applicant's legal advisers, or
to the applicant's legal advisers and any medical or other profes-
sional adviser of the applicant, or if the applicant had no legal
adviser, to any medical or other professional adviser of the
applicant.6 Such orders mean that a party may be advised to agree to
a settlement for reasons which his advisers cannot disclose to him.
Acceptance or non-acceptance of the advice may have grave
consequences.

1973

 on 24 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

r M
ed J (C

lin R
es E

d): first published as 10.1136/bm
j.290.6486.1973 on 29 June 1985. D

ow
nloaded from

 

http://www.bmj.com/


1974 BRITISH MEDICAL JOURNAL VOLUME 290 29 JUNE 1985

Public interest

Orders for disclosure may be made against the Crown, but no
order may be made if the court considers that compliance with the
order would be injurious to the public interest.7 The reference to
public interest is unlikely, however, to lead to general arguments as
to the balancing of the public interest in medical confidentiality
against the public interest that the truth should be revealed to the
court-notwithstanding that the Court of Appeal has now applied
the concept of legal professional privilege, which itself is founded in
public policy.

In the case of Marlon Lee the Court of Appeal (having refused to
order production of the document) stated that it did so reluctantly
because the court thought that there was something seriously wrong
with the law if Marlon's mother could not find out what exactly
caused his brain damage. Sir John Donaldson then went on to
suggest that the patient might be helped by an extension of the
principle of the recent House of Lords decision in the case of
Sidaway.8 That decision affirmed that a doctor was under a duty to
answer a patient's questions as to the treatment proposed. There
was no reason, said Sir John, why a similar duty should not exist in
relation to hospital staff. Why was the position any different if the
patient asked what treatment he in fact had had? 'Why was the duty
different before the treatment from what it was afterwards? If the
duty was the same, then if the patient was refused information to
which he was entitled it must be for consideration whether he could
not bring an action for breach of contract claiming specific
performance of the duty to inform.
The reference by Sir John to breach of contract when in most

relationships with medical advisers there is no contract suggests the
weakness of his argument (and it was only an argument, not
necessary to the decision and therefore not binding). The require-
ment of the disclosure of information must be founded in a duty of
some sort. Before treatment, failure to give information may
invalidate consent and expose the doctor to an action for battery or
negligence. But unless there was a contract to give treatment a
patient could not before the operation get a court order that the
surgeon should disclose information about what was intended. The
remedy is to go to another surgeon. After the event, leaving aside
ethical duties, there may be a duty to give information if lack of the
information may affect the patient's health. For example, ifafter the

operation a surgical swab is found to be missing a clear legal duty to
inform will arise so that harm may be minimised. But if there is
nothing to be done by way ofremedy it is doubtful whether even Sir
John's idea would produce a duty to inform.
Even when the doctor regards himself as under a social or ethical

duty to disclose documents there may in some instances be
advantages in declining production without an order of the court. If
the disclosure is to be to someone other than the patient the patient
may have a right of action at law for breach of confidence if the
production is made without his consent and without an order-even
if the making of an order seems inevitable. Where production is to
the patient there may still be advantages sometimes in insisting on
an order. A party to whom documents have been disclosed under
the process of discovery of documents in an action may only use
them for the purposes of the action in which they have been
disclosed (unless leave of the court is obtained to use them for a
different purpose).9 This is so even if the documents are used in the
action by being read out in open court.'0 There can be no doubt that
the same principle would apply to documents produced in response
to the sort of orders considered here. If a doctor produced his notes
under such an order and they disclosed a quite unrelated cause for
complaint against the doctor the court might give leave to use the
information to bring further proceedings if the complaint was one of
medical misfeasance but might be less inclined to do so if it was
one of libel. Equally, there might be- considerations of a more
generalised possibility of misuse of information which might be
curbed by the court making a special order."
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Oral and topicalpreparation ofthe medicinalplantAloe vera are sold in Australia
with the claim that it has great therapeutic value. Is there any truth in this?

Aloe vera preparations are in fact widely available in the United States,
Britain, and elsewhere and are derived from Aloe barbadensis Miller, a plant
of the lily family. Presumably this somewhat unwieldy name prompted- the
adoption in commerce of a synonym by which the plant is also known-
namely, Aloe vera L. The plant is probably best known as a source of Curacao
aloes, a medicinal product prepared from the anthraquinone glycoside
containing pericyclic juice that drains from the leaves when they are cut.
Taken orally, this material has a purgative effect but cannot be regarded as
having "great therapeutic value." The plant also yields a clear colourless
mucilage (Aloe vera gel), which is contained within specialised cells in the
parenchyma of the leaves, but which does not drain from the leaves when
they are cut. This mucilage has long had a reputation in folklore for its
healing properties when applied to wounds, burns, and other such lesions.
Chemical analyses of the mucilage have shown four or five components that
could explain the reported wound healing properties, including magnesium
lactate, which may reduce histamine production by inhibiting histidine
decarboxylase; a prostaglandin synthesis inhibitor; a mitogenic glycoprotein
named aloctin A; bradykinase that may help to relieve pain; and poly-
saccharide, which might help to maintain an environment in which
granulation and epithelialisation of a wound may occur. Readers interested
in more detailed reviews of this topic are referred to the references listed
below.
The use of Aloe vera gel in wound management may be compared with the

use of contemporary polysaccharide hydrogel and hydrocolloid dressings.

Whether or not Aloe vera gel has any great effect on intact skin is not certain.
None of the above mentioned "active ingredients" is likely to penetrate the
intact stratum corneum. The properties of Aloe vera gel when administered
orally are poorly documented.-RICHARD J SCHMIDT, lecturer in pharma-
ceutical phytology, Cardiff.
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Is pleuritis a recognised complication ofshingles in the distribution ofa dermatome
overlying parietal pleura?

Pleuritis is not a recognised complication of shingles in the distribution of a
dermatome overlying parietal pleura. Nor is peritonitis a recognised
complication of shingles in the distribution of a dermatome overlying the
peritoneum. Herpes zoster is an acute viral infection of sensory ganglia and
the corresponding cutaneous areas of innervation. The virus spreads down
and damages the cutaneous areas of innervation but for some unknown
reason it does not affect other parts of the nerve. Cranial nerve involvement
is often associated with signs of meningeal irritation. Since the primary
lesion is in the nervous system it is not uncommon for the cerebrospinal fluid
to show pleocytosis and elevation of protein, but frank myelitis and
encephalitis are most unusual.-c W H HAVARD, consultant physician and
endocrinologist, London.
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