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Medicolegal

Treatment without consent: emergency

BY OUR LEGAL CORRESPONDENT

In emergency medical treatment may lawfully be given without the
consent of the patient. So much is universally agreed and was
recently restated by the Court of Appeal in Gillick v West Norfolk
and Wisbech Area Health Authority and another. What is an
emergency, and how far can the doctor go with treatment without
consent?

There is remarkably little authority on the topic, and only one
English decision, Beatty v Cullingworth, a nineteenth century case
reported only in the BMJ2 and The Times.3-
The simplest emergency from a legal point of view is the person

found unconscious who was not previously known to the practitioner.
But even here complications abound. While it is accepted that a
doctor treating such a person will not be liable to criminal or civil
proceedings for battery or assault (though he will be liable in
damages for any negligent treatment), the theoretical basis for this
defence is in doubt. It has been suggested that there is an implied
consent. But it is difficult to see how consent can be implied in
circumstances totally unforeseen. For that reason it has been said
that the defence should be put upon the ground of "necessity." But
that justification also is difficult to accept. Even a doctor has no duty
in law to give treatment to a stranger, so he can hardly be said to act
under necessity. (The good Samaritan may be liable for negligent
treatment: the man who passes by on the other side attracts no risk
of liability.) The difficulty in categorising the defence goes beyond a
matter of labelling. Lack of clarity in the theoretical basis of the
defence leads to unclarity in definition of its extent.

If a child is found unconscious clearly every effort should be made
to find the child's parents to obtain their consent for any procedures
other than those which cannot be delayed. But in the case of an
adult, is it necessary in law to seek the consent of the unconscious
patient's "next of kin?" Undoubtedly that would be prudent and
courteous-but apparently it is not required by law. None the less,
it has been argued that upon the unconsciousness or incapacity of
one spouse his or her rights of giving consent pass to the other
spouse, so that failure to obtain the consent of a spouse who was
available to be asked would make an operation on the unconscious
or incapable partner actionable and possibly criminal. Husband and
wife do not have any such authority to act for each other in any other
sphere of the law, and in principle as a matter oflaw the wishes of the
conscious spouse do not have to be sought or, if obtained,
necessarily followed. So if a wife expressly forbade an operation
which a surgeon considered necessary to safeguard the health of her
unconscious husband in law he could disregard her wishes. But
there is no judicial authority to that effect, and the surgeon might be
wise to enlist the support of his defence society before taking such a
line, if time permitted.

Unconscious wishes

A more subtle difficulty arises if a spouse or near relative claims to
express the wishes of the unconscious person rather than his or her
own. If a person says "I am a Jehovah's Witness and for that reason I
forbid you to give a blood transfusion to my adult relative," it will
not be too difficult to disregard the prohibition. But what if the

conscious relative says, "The patient is a Jehovah's Witness and I
assure you that he or she would refuse a blood transfusion if in a
position to do so." There is no doubt that an adult of full capacity is
entitled to refuse a blood transfusion even if the result of refusal
would be certain death. The courts would be most unlikely to make
any finding adverse to a practitioner who gave the treatment despite
such a statement on the basis that whatever a person's beliefs the
doctor could never be certain that the patient would in fact refuse a
life or health saving procedure until faced with the crisis.

Greater legal difficulty arises where the patient is the child of a
Jehovah's witness or of someone who for some reason refuses
consent. Whether the child is conscious or unconscious the power of
consent, according to the Court of Appeal in Gillick, rests solely
with the parents while the child is less than 16 years old, though
when over the age of 16 the child (if conscious and capable) has a
statutory right to give consent to treatment.6 In legal theory this
difficulty can be cured by an application to the court or, under
modern law, simply to the local authority. Either the court or the
local authority could take to itself parental powers and give consent.
At one period of time juvenile courts did sit in hospitals so as to take
such powers and give consent. But ministerial advice is against such
a course. Circulars advise that hospitals should rely on the clinical
judgment of the consultants concerned after full discussion with the
parents. Particularly where there was insufficient time to make an
emergency application to a court, courts will be sympathetic to
doctors in such circumstances.

Problems also arise when an unexpected complication is discovered
in the course of an operation for which consent has been given. The
only English decision on this point is unsatisfactory, largely because
the plaintiff went so far beyond the ordinary class of ungrateful
patients that she totally lost the sympathy of the court. The jury
rather indicated that they had heard enough before counsel's closing
speeches and in the result the judge's summing up did not provide
that measure of guidance that would have assisted the medical and
legal professions in other cases. In Beatty v Cullingworth, decided
in 1896, a nurse trained in Dublin sued Dr Cullingworth, senior
obstetric physician at St Thomas's Hospital, for performing a
bilateral ovariectomy when the plaintiff had consented only to the
removal of one ovary. The plaintiff was a spinster engaged to be
married. She held the view on religious grounds that if she became
incapable of conception she could not marry. There was a dispute as
to what was said in discussions with the defendant before the
operation, but it was common ground that before the operation the
defendant diagnosed an inflamed cyst of the right ovary, but was
unable to diagnose any disorder of the left ovary while making it
plain that he could give no guarantees as to the health of the left
ovary. When the plaintiff came into the operating theatre she had
said, "Dr Cullingworth, if you find both ovaries diseased you must
remove neither," and Cullingworth had replied, "You really must
leave that to me nurse. I know your wishes; you may be sure that I
shall not remove anything that I can help." The plaintiff made no
reply but got on to the operating table and received the chloroform
anaesthetic. At the trial the defendant said that after removing the
right ovary he had examined the left and found it "thickened and
opaque." He had tried to remove a cyst by dissection, leaving a
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portion of the ovary, but finding this impossible he removed the
ovary. In his opinion, in the interests of the patient and to preserve
her life it was absolutely necessary to remove the ovary, although he
accepted that the patient never told him directly that he could
remove the second ovary. In his summing up to the jury the judge
referred to both necessity and tacit consent but not in any very clear
terms.

During the trial it became clear that the defendant had delayed his
holiday to perform the operartion for no fee, and that he had already
suffered from harassing litigation from his patient, including a claim
for return of the ovaries, which it was falsely alleged he had used for
display at his lectures.

Consent forms

The consent forms now commonly used, after referring to the
specific operation envisaged, include a consent "to such further or
alternative operative measures as may be found to be necessary
during the course of such operation." Probably even without such
express consent the surgeon is authorised by law to take steps that
are necessary for the protection of life or health but not to take steps
that were merely convenient. In the absence of English authority we
may look at decisions of two Canadian provincial courts.

In Marshall v Curry the Supreme Court ofNova Scotia considered
the case of a surgeon who removed a testis without consent.9 When
operating on a hernia in the left groin a surgeon found the patient's
left testis grossly diseased in the inguinal canal. He formed the
opinion that if not removed the testis might become gangrenous and
accordingly removed it. The patient sued the surgeon for trespass to
the person. The judge ruled that "where a great emergency that
could not be anticipated arises" a doctor is justified in acting without
obtaining consent "in order to save the life or preserve the health of
the patient."
A later case in the Supreme Court of British Columbia neatly

showed the limits of this defence.'0 In Murray v McMurchy the
court considered a claim against a surgeon who, in the course of
performing a caesarean section, discovered a number of fibroid
tumours in the wall of the patient's uterus. After consulting with a
colleague, he tied the patient's fallopian tubes. The patient sued
him in trespass. The judge drew a distinction between an operation
which was "necessary in the sense that it would be, in the

circumstances, unreasonable to postpone the operation until a later
date" and the operation which it was merely "convenient" to
perform without waiting to obtain consent. He ruled that if an
operation is "necessary as opposed to being convenient for the
protection of the life or even for the preservation of the health of
the patient" a doctor was justified in proceeding without consent.
But it would not have been unreasonable to have postponed the
operation for the patient's consent to be sought-even though
one surgeon deposed that the overwhelming majority of women
would have been annoyed if the operation had not been performed
immediately.
On the basis of these and other Commonwealth cases one English

academiic writer has put forward the following proposition: "A
doctor is justified in proceeding without consent with any procedure
which it would be unreasonable, as opposed to merely inconvenient,
to postpone until consent could be sought." That test would very
probably be accepted in the English courts should an ungrateful
patient bring proceedings here. But the absence of proceedings of
that sort in Britain so far will (one hopes) encourage practitioners to
consider the convenience of their patients and to step outside the
(presumed) boundaries of the law where they can be confident of the
patient's wishes. Clearly a surgeon can always establish in advance
of an operation whether he is authorised to perform procedures
which appear to him to be convenient as well as those which are
necessary. Express authority is always a good defence. Time may be
insufficient to explain all the possibilities, and such explanations
may be too confusing and frightening fdr some patients. Neverthe-
less reasonable communications between doctor and patient should
prolong the dearth of English actions by ungrateful patients in this
field of practice.
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Is recreational subaqua diving by a woman (using compressed air) inadvisableif
she wishes to start a family or is already pregnant?

Self contained underwater breathing apparatus (scuba) delivers air at
ambient pressure, which increases by one atmosphere for every 33 feet (10
m) of depth in sea water.' At 100 feet (30 m) (the practical limit for
recreational scuba diving) the pressure is therefore four atmospheres.
Theoretically problems could arise because of exposure to gases at high
pressure or because of difficulties with decompression. Hyperbaric oxygen
can cause birth defects in animals, but sheep exposed to air at 4-6
atmospheres in early pregnancy had no increase in fetal abnormalities.2
Because of their greater adiposity women may be more susceptible than men
to decompression sickness, and the amount of body fat increases during
pregnancy. The fetus is thought to be less susceptible than the mother to
venous bubble formation ("bends"), though bubbles, if formed, could be
more widely disseminated through the foramen ovale into the arterial
circulation. 2 Fetal abnormality has been reported after repeated scuba
diving during pregnancy.3 A retrospective survey of female scuba divers
recorded no fetal abnormalities among 69 mothers who gave up diving
during pregnancy and six among 109 mothers who did dive4: it was
suggested that abnormalities were commoner among those who undertook
deep dives. It has therefore been suggested that pregnant women (or those
considering pregnancy) should limit their dives to either 30 feet (9 m)3 or 60
feet (18 m),' or even avoid diving completely.23 It is also worth noting that
the congestion of mucus membranes that occurs during pregnancy may
increase the risk ofbarotrauma to the ears and sinuses. '-JAMES OWEN DRIFE,
senior lecturer in obstetrics and gynaecology, Leicester.

1 Newhall JF. Scuba diving during pregnancy: a brief review. AmX Obstet Gynecol 1981;140:893-4.
2 Bolton-Klug ME, Lehner CE, Lanphier EH, Rankin JHG. Lack of harmful effects from simulated

dives in pregnant sheep. AmJ Obstet Gvnecol 1983;146:48-51.
3 Turner G, Unsworth I. Intrauterine bends? Lancet 1982;i:905.
4 Bolton ME. Scuba diving and fetal well-being: a survey of 208 women. UJndersea Biomed Res

1980;7: 183-9.

What is the appropriate age for an infant delivered preterm to be immunised
against diphtheria, pertussis, tetanus, and poliomyelitis?

The responses ofsuch an infant to immunising stimuli reflect more closely its
chronological rather than gestational age. For instance, combined diph-
theria, tetanus, and pertussis vaccine given to 10 preterm infants (mean birth
weight 1200 g, mean gestational age 30 8 weeks) at 2, 4, and 6 months
chronological age (routine United States immunisation schedule) gave
comparable results after the second and third doses with those of term
infants, albeit that the detectable responses to the first dose were lower in the
preterm infants. Hence the schedule advised by the Joint Committee on
Vaccination and Immunisation for normal term infants should be followed.
If the preterm infant is still in hospital when aged 3 months, however,
the initial dose of oral poliomyelitis vaccine should be delayed until
discharge because of the slight risks of further spread.-GLYN R WILLIAMS,
lecturer in infectious diseases, Glasgow.

I BernbaumJ, Borian F, Anolik R,et al. Immune response ofpreterm infants todiphtheria, pertussis
and tetanus toxoid (DPT) vaccine. PediatrRes 1983;17:223A.
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