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made more acceptable to the poor. Health workers should be as
unauthoritarian as possible, and both he and Shirley Goodwin
emphasised the importance of building up the personal esteem,
confidence, and responsibility of poor parents: it is all too easy to
make them feel inadequate.

In the last analysis doctors probably cannot do very much to
counteract the powerful effects of poverty on health, but something
they can do is to recognise its importance. The conference was held
at the Royal College of Obstetricians and Gynaecologists, which
generously gave the facilities free, but Wendy Savage pointed out
that as far as she knew apart from herself only one other obstetrician
was at the meeting. This was an indictment of obstetricians, she
thought, because as Ann Oakley has said: "Reducing social

disadvantage-whether in the form of poor housing, inadequate
disposable income deficient diet, or whatever-is not a different
issue from the issue ofimproving perinatal mortality and morbidity,
but the same issue."
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Doctors and defamation

BY OUR LEGAL CORRESPONDENT

Doctors may get involved in defamation actions either as plaintiff
or defendant. As potential litigants it is as well for them to have a
rudimentary knowledge of a complex subject.
The two most important things to know about defamation

actions are matters of practice, not law.
Firstly, the defendant to an action which is fought out to

judgment is bound to lose financially. If judgment is given against
him he will be liable to pay damages and costs to the plaintiff. If
judgment is given against the plaintiff he will be ordered to pay the
defendant's "party and party" costs, which will not be more than
two thirds of the costs the defendant has to pay to his own solicitor
(the "solicitor-and own client" costs) and may be as little as half
those costs. The plaintiff will also have a shortfall on costs but he
may be able to make up that shortfall with his (tax free) damages if
they are sufficiently substantial. Any judgment, whether for
defendant or plaintiff, may remain unsatisfied in whole or in part if
the loser of the action lacks the means to pay. The costs of a libel
action will average up to about £1000 to £2000 per party a day
(including expert's fees and general expenses) depending on the
length and complexity of the case.

Secondly, a good claim or defence may be spoilt and a bad one
made worse by the first letter written by or on behalf of a party.
Before complaining about a defamation or before answering a
letter of complaint specialist advice must be obtained.

Defamation is a word used to refer to both libel and slander. In
general, libel consists of an actionable publication in writing or
some other permanent form, and slander consists of actionable
spoken words or gestures. But sound and television broadcasts and
theatrical performances, if actionable, would be libel.
The object of both libel and slander actions is to redress injury to

reputation. Words are defamatory if they tend to lower a person in
the estimation of right thinking people. The reputation protected
is not only moral reputation. In an action against the BMJ Lord
Pearson said, "Words may be defamatory of a trader or
businessman or professional man, though they do not impute any
moral fault or defect of personal character. They can be
defamatory of him if they impute lack of qualification, knowledge,
skill, capacity, judgment or efficiency in the conduct of his trade or
business or professional activity."' In the same case it was also
stressed that it is perfectly possible for scientific and professional
men to criticise each other's views, theories, and techniques even

in strong terms without saying anything capable of being
construed as defamatory.

If words are defamatory and they are published to someone
other than the complainant an action may be brought to complain
of the publication subject to certain defences which may be
available to the person who spoke or wrote the words. In allowing
those defences the law seeks to strike a balance between freedom of
speech and protection of the individual's reputation.

Mistakes and defamation

Not all damaging publications are defamatory. A mistaken
publication of the obituary of a living doctor could have disastrous
effects on his practice, but a false report of a man's death does not
make the right thinking individual think less of him. Such a report
would be actionable only if the elements required to make up the
tort of malicious falsehood were present. Equally, not all offensive
publications are defamatory. A doctor whose name has been used
without his authority in an advertisement to puff the sale of a
medicine has no cause of action based simply on the affront that his
name has been used without authority.2 But if the advertisement
carried the false implication that the doctor had consented to the
use of his name the innuendo that he was in breach of the ethical
rules of his profession would be actionable.3

If a plaintiff can show publication of defamatory words in a form
amounting to libel it is unnecessary for him to show more to get his
action on foot. He does not have to prove that he has suffered any
specific injury or that the defendant intended to defame him or
even to refer to him, nor does he have to show that the defendant
was malicious. Even the defendant who publishes defamatory
written words with wholly innocent intent may be put to the
burden of either apologising or defending himself with one of the
standard defences.

Slander

But where the cause of action is slander, in respect of spoken
words, the plaintiff must show more to bring his action. To
succeed in a slander action a plaintiff must either prove special
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damage-that is, some specific injury capable of being estimated in
money-or else bring himself within some other recognised head
of actionability. A slander is actionable without proof of special
damage if the words impute that the plaintiff has committed a
criminal offence for which he can be imprisoned; or if they impute
that the plaintiff suffers from an existing contagious or infectious
disease; or (by the Slander of Women Act, 1891) if they impute
unchastity to a woman or girl; or if they are likely to disparage the
plaintiff in any office, profession, calling, trade, or business held or
carried on by him at the time of publication.
A written allegation of adultery is capable of being held libellous

because right thinking people disapprove of adultery. But to speak
falsely an allegation that a male doctor was guilty of adultery would
be unlikely to disparage him in the exercise of his profession and so
would not be actionable as a slander unless the allegation was that
he had committed adultery with a patient or that circumstances
were such as to affect his attention to his practice. But to say that a
woman doctor was guilty of adultery (or even of unchastity without
adultery) would be actionable in any circumstances under the
Slander of Woman Act, 1891, subject of course to the usual
defences. Those tempted to cluck at the Victorian double standard
may first question whether the absence so far of any charge against
a woman doctor before the General Medical Council of adultery
with a patient reflects a continuance of the double standard or
merely reflects the facts.
To speak of a doctor that he is a "quack" is as actionable now as

it was 350 years ago,4 and an allegation of incompetence is as
actionable as one of lack of qualification.
The imputation of an existing infectious or contagious disease

has not been considered in any modern English case. The old cases
are somewhat unsatisfactory, and an imputation of venereal disease
is the only clear example within this exception. Probably an
imputation of smallpox was not actionable, because it was held not
actionable to say that a man had the pox' unless the meaning was
that he had the French pox.6 This head of slander, by way of
exception to the principle that the law of defamation exists to
protect reputations, is said to protect individuals from statements
which tend to exclude them from society.

Defences
The principal defences to a defamation action are justification,

fair comment, and privilege.
It is always a defence to a civil action for defamation to prove

that the words complained of are true: this is known as
justification. It is not necessary to prove the truth of every detail so
long as the sting of the words is proved to be true. If the words are
found to be substantially true the court will give a verdict in favour
of the defendant even if he published the words out of spite or with
the deliberate intention of injuring the plaintiff. But it may happen
that after hearing evidence in justification a jury (or judge if the
action is tried by judge alone) may give a verdict in favour of the
plaintiff but for nominal damages only (say £2) or for contemptu-
ous damages of ½/2p, as happened in the action brought by Dr
Wladyslaw Dering in respect of a statement in the novel Exodus by
Leon Uris.7
The defence of fair comment may be relied on only with regard

to defamatory comments, not with regard to statements of fact. It
may sometimes be difficult to distinguish comment from statement
of fact. For the defence to be sustained it must be shown that the
comment is on a matter of public interest based on true facts, and
it must be comment which a fair minded man could have expressed
and which was actually made without malice by the particular
individual who made it. But within those limits considerable
latitude is allowed for commnent in the interests of free speech. On
this subject a direction often cited to juries is that of Lord Chief
Justice Hewart in Stopes v Sutherland. In that action Mrs Marie
Stopes, a doctor of science and a doctor of philosophy of Munich
University, sued Dr H G Sutherland in respect of statements he
made in a book published in 1922 entitled A Statement of Christian
Doctrine Against the Neo-Malthusians. Dr Sutherland referred to "a
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woman who is a doctor of German philosophy (Munich)" who had
opened a clinic in a London slum to instruct working women in a
method of contraception alleged to have been described by a
professor as "the most harmful method of which I have had
experience": he also wrote, "It is truly amazing that this
monstrous campaign of birth control should be tolerated by the
Home Secretary." Both justification and fair comment were
pleaded. In relation to fair comment Lord Hewart directed the
jury as follows8: "What is it that fair comment means? It means
this-and I prefer to put it in words which are not my own; I refer
to the famous judgment of Lord Esher MR in Merivale v Carson
'Every latitude,' said Lord Esher, 'must be given to opinion and to
prejudice, and then an ordinary set ofmen with ordinary judgment
must say (not whether they agree with it, but) whether any fair
man would have made such a comment. Mere exaggeration, or
even gross exaggeration, would not make the comment unfair.
However wrong the opinion expressed may be in point of truth, or
however prejudiced the writer, it may still be within the prescribed
limits. The question which the jury must consider is this-would
any fair man, however prejudiced he may be, however exaggerated
or obstinate his views, have said that which this criticism has
said?'. That is the kind of maxim which you may apply in
considering whether that part of this matter which is comment is
fair. Could a fair-minded man, holding a strong view, holding
perhaps an obstinate view, have been capable of writing this?
which, you observe, is a totally different question from the
question: Do you agree with what he has said?"
By contrast with the defences of justification and fair comment

the defence of privilege is designed to protect individuals making
statements on certain occasions without imposing on them the
considerable burden and expense of proving the truth of what was
spoken or written or of proving that it was fair comment.
The privilege may be absolute or qualified, and there is a wealth

of difference between the two. Absolute privilege protects the
maker of the statement even if he made the statement maliciously.
Qualified privilege will be lost if the plaintiff proves that the maker
of the statement was actuated by malice. Since the court may be
invited to infer malice from the alleged fact that the maker of the
statement had no grounds for believing the words to be true the
trial of a defence of qualified privilege may range over the truth of
the words complained of, whereas that would not be allowed where
the defence of absolute privilege is pleaded.
The occasion of absolute privilege of most common concern to

doctors is the occasion of statements made in the course of judicial
and quasijudicial proceedings. "No action of libel or slander lies
whether against judges, counsel, witnesses, or parties, for words
written or spoken in the course of any proceeding before any court
recognised by law, and this though the words written or spoken
were written or spoken maliciously, without any justification or
excuse, and from personal ill will and anger against the person
defamed."'
The privilege extends to statements made in the proof of a

witness, and this would include a medical report made for the
purpose of litigation. '0

It can be difficult to define what is a court for this purpose.
Ordinarily a purely domestic tribunal (such as the disciplinary
committee of the Jockey Club) is not a court, and its proceedings
would be protected by qualified privilege only. But the better view is
that the proceedings of the professional conduct, health, and
preliminary proceedings committees of the GMC would be protec-
ted by absolute privilege since they are statutory committees
exercising powers and duties imposed on them by the state." In
1899 the Court of Appeal held that minutes of the decisions of the
predecessor of the GMC were privileged without distinguishing
between absolute and qualified privilege.'2 (Mr Henry Allbutt, a
registered medical practitioner, was struck offthe register for having
published and publicly caused to be sold a work entitled The Wife's
Handbook at so low a price as to bring the work within reach of the
youth of both sexes to the detriment of public morals. One chapter
in the book was entitled "How to prevent conception when advised
by the doctor" and it contained descriptions of methods and
appliances. A note at the end of the chapter stated that it was
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"intended to be read in the privacy of the chamber by married
women or by those contemplating marriage, and is not intended for
the publicity of the streets, or to satisfy the curiosity of the vicious."
It was sold by non-professional booksellers for sixpence.)

Qualified privilege may take many forms. Probably the most
important form is the wide class said by the judges to be made
pursuant to a common and corresponding duty and interest. The
example most commonly given is that of an employer giving a
reference for a former employee. The former employer gives a
reference as a matter of duty and publishes it to a prospective
employer who has a common and corresponding interest in
receiving it. In medical terms probably the most common example
is that of the general practitioner writing a letter to a consultant or
the consultant replying. Such letters would clearly be protected by
qualified privilege, though a jury might well find that some of the
more unnecessary comments on the patient's character were outside
the protection of the privilege.

Entries in a patient's notes in a hospital or in a general
practitioner's NHS practice are bound to be published to someone
other than the writer at some time, and that occasion of publication

might be complained of in a libel action. The publication would be
protected by qualified privilege if, but only if, the publication is to
someone deemed by the trial judge to be within the ambit of the
duty/interest relationship. That protection would be lost on proof
by the plaintiff that the doctor was actuated by malice when he
wrote the words. What is malice? The only short answer to that
question is that the determination of the issue of malice may cost a
lot of money.
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The Gee case: the BBC settles

CLARE DYER

The most expensive libel action in English legal history ended last
week when Dr Sidney Gee accepted £75 000 in settlement of his
claim against the BBC; That's Life presenter, Esther Rantzen; the
programme's assistant presenter, Gavin Campbell; and its editor,
Gordon Watts. The trial had still not reached the halfway point and
the BBC had not even begun to put its case, though costs had already
soared well past £1 million, eclipsing the previous record for costs in
a libel case, held by the Moonies' unsuccessful action against the
Daily Mail, which ran for 101 days and clocked up costs of £750 000
in 1981. Had the trial run its course, Andrew Rankin QC, the BBC's
leading counsel, estimated, it would have lasted till Christmas and
cost £3 million.

In a statement in open court Michael Beloff QC, leading counsel
for Dr Gee, said the BBC now recognised that the part of the
programme that featured Dr Gee had dealt inadequately with
certain of the important and complex issues that had been argued
during the course of the trial. The BBC, he added, now
acknowledged that it had been supplied with certain information
about Elizabeth Day, the patient who was the subject of the
broadcast, that was incorrect. It regretted that, in the course of
compiling the programme, its journalists, in the guise ofseeking Dr
Gee's medical advice, obtained entry to his surgery and interviewed
him, to the distress of Dr Gee, his staff, and his patients.

For the BBC, Mr Rankin said that all the parties were happy that
a settlement had been reached in a case that was in its 87th day and in
which, on present estimates, the plaintiff's case could not have been
concluded until the end of the summer term and the defendants'
case could well have lasted until the end of the year, thereby adding
to costs that had already reached enormous and burdensome
proportions.
The settlement came hard on the heels of a ruling by the judge,

London NW1
CLARE DYER, BA, BLS, solicitor and legal journalist

Lord Justice Croom Johnson, on the question of whether or not Dr
Gee was correctly described as a specialist as the word is used in the
General Medical Council's booklet on professional conduct and in
the BMA's Handbook of Medical Ethics. The judge ruled that the
word "specialist" bore the same meaning as the word "consultant,"
and that Dr Gee was not a specialist. (A more detailed discussion of
the ruling and its significance will be published in a forthcoming
issue of the BM7.) Lawyers acting for Dr Clemency Mitchell, Mrs
Day's general practitioner and one of the two doctors sued by Dr
Gee over their part in the making of the programme, are considering
an appeal against the ruling. They unsuccessfully sought to call
evidence as to the meaning attached to the word by the medical
profession.
The ruling is relevant not only to Dr Gee's libel action against

the two doctors, which is continuing, but also to the charges of
professional misconduct pending against him. A hearing by the
GMC's professional conduct committee was adjourned last July to
allow the libel claims to proceed first. A hearing cannot now take
place before the end of June, when the High Court will hear Dr
Gee's application for judicial review of the charges against him.
Dr Gee's determination to clear his name has cost him dearly in

lost earnings and in legal costs and fees for expert witnesses. The
BBC will be paying a sum believed to be less than £500 000 towards
his costs, which are thought to be nearer £700 000. Any damages he
may win from the two doctors, or from libel actions still outstanding
against the News of the World and the Daily Express, are unlikely to
make up the shortfall.
The record for successful multiple libel actions seems to be a toss

up between Dr John Bodkin Adams and Princess Elizabeth ofToro,
both of whom sued a large chunk of Fleet Street-he over reports
virtually convicting him of mass murder before his trial, and she
over wholly unfounded allegations of sexual dalliance at Orly
airport. Each won a total of £50000 damages, with Princess
Elizabeth also collecting DM 23 000 and undisclosed sums from
French and Italian publications.
The Gee case has proved to be yet another of those cases in which

nobody wins but the lawyers-and, in this case, the medical
experts, who as a body must have received record fees.
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