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Medicolegal

The little used defence of insanity

BY OUR LEGAL CORRESPONDENT

An English youth David Gottfried, aged 17, is awaiting trial for
murder in Florida. While he is pleading not guilty his American
codefendant Nelson Molina, aged 21, intends to plead insanity
caused by "television intoxication," by which is intended,
apparently, a reference to mental damage caused by the content of
the programmes rather than by any photic effect.' Such a plea is
likely to increase (if that is possible) the disrepute into which the
insanity defence has fallen in the United States, while it is unlikely
to encourage any more frequent reliance on the defence in Britain.
Nine years ago the Butler Committee recommended the abolition

of the defence of insanity and the introduction of a new verdict of
"not guilty on evidence of mental disorder."2 If it had been within
its terms of reference the committee would have recommended the
abolition of the mandatory life sentence for murder together with
the abolition of the defence of diminished responsibility so that its
new proposed test of "mental disorder" would replace both insanity
and diminished responsibility in the criminal law. Whether the
committee's recommendation will be adopted by the Law Commis-
sion in its draft Criminal Code remains to be seen.

In the United States proposals for abolition or at least change in
the insanity defence have received wide support. The movement for
change has been strengthened by the circus atmosphere at the trial
ofJohn Hinckley Jr in 1982, when he was found not guilty by reason
of insanity on a charge of attempting to assassinate President
Reagan.

In December 1982 the House of Delegates of the American
Medical Association adopted a recommendation made by its
committee on medicolegal problems after a year of study.3 The
recommendation was that the defence ofinsanity should be replaced
by what is referred to as the "mens rea approach," where during the
trial as to guilt or innocence evidence ofthe defendant's mental state
would be limited to one issue: whether or not the prosecution had
proved that the defendant had the required mens rea or criminal
intent. Mental illness generally would be considered in the
sentencing process. The American Bar Association and the
American Psychiatric Association disagree with this approach. The
American Bar Association at its 1983 meeting took a line similar to
the defence of insanity currently applied in England-but the
insanity defence has already been abolished by state legislatures in
Montana,4 Idaho,5 Wyoming,3 and Utah.3

In England, the defence of insanity is only rarely raised, the plea
of diminished responsibility being preferred. Why, then, should it
not be abolished? If it were to be abolished is there any need for its
replacement by another special verdict such as that recommended
by the Butler Committee, or can we be content to rely solely on the
defence diminished responsibility? The answers to these questions
are by no means straightforward.

Punishment and the insane

The starting point in the discussion is philosophical. Ifa man was
insane at the time of his unlawful act should he be convicted and
made liable to punishment under the criminal law? Ifwe answer no
we next need to define insanity so as to relieve those who are not

morally culpable from criminal sanctions and then consider pro-
cedure at the trial and methods of disposal. If we take the opposite
view the guilt or innocence of all offenders can be tried in the same
way, but the accused's mental state can be thoroughly examined as
part of the sentencing process.
The Butler Committee firmly adopted what the Royal Commis-

sion on Capital Punishment had called "the ancient and humane
principle . . . that if a person was at the time of his unlawful act
mentally so disordered that it would be unreasonable to impute guilt
to him, he ought not to be held liable to conviction and punishment
... under the criminal law."6 The American Medical Association
evidently disagrees, and those in Britain who share its view can
point to the fact that for 164 years our law required a verdict which
was misleadingly referred to as "guilty but insane." The Trial of
Lunatics Act 1883 changed the previous verdict of "not guilty on
account of insanity" to "guilty of the act or omission charged but
insane."' But this latter verdict was interpreted by the House of
Lords as a verdict of "not guilty"8 and was changed in 1964 to "not
guilty by reason of insanity."9

If, however, defendants prefer to plead guilty to manslaughter on
the grounds of diminished responsibility rather than argue for
acquittal on the ground of insanity why should anyone else be
concerned about their conviction? That argument ignores the
overwhelming disadvantages currently attached to the insanity plea
which persuade defendants or their advisers on their behalf to
accept conviction with a finding of diminished responsibility as the
lesser oftwo evils. It also ignores the wider responsibility among the
population at large for the moral content of our law.

Efforts to confine evidence of mental state to the sentencing
process are probably doomed to failure. In evidence to the Butler
Committee, the British Psychological Society suggested a two stage
trial in which first the external facts of the offence would be
considered and only if it were proved that the accused had
committed a criminal act would the trial move to the second stage, in
which the defendant's mental condition would be considered solely
in relation to his disposal, whether by punishment, treatment, or
discharge. Furthermore, two kinds oftwo stage trial were before the
committee: in one the jury would take part only in the first stage,
leaving the judge to conduct the second stage on his own. In the
other, the jury would participate in both stages. This proposed
division of the trial seems to assume that the question of guilt can be
decided solely by determining the external facts, when in truth the
most important element of almost all serious crimes is the accused's
state of mind, and the external facts are more often than not
undisputed. In most defended shoplifting cases it is not disputed
that the accused picked up the goods and walked out of the shop
without paying. In such a case if the jury were confined to the first
stage, it would have nothing to decide and guilt or innocence of
dishonesty as well as sentence would have to be decided by the
judge. Similarly, in a trial for homicide, the judge would be left to
decide on the range of findings between accidental death and
murder. This diminution of the role of the jury is unlikely to be
acceptable. On the other hand, if the jury were concerned with the
second stage it would go through much the same process as it does
now.
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The alternative proposal-that insanity should only be con-
sidered at the trial before conviction insofar as it bears on the issue of
mens rea also tends to ignore reality. If a defendant says that he
killed his wife under a delusion that he was slaughtering cattle a
clear issue of mens rea arises which cannot be decided satisfactorily
without psychiatric evidence: a man is not guilty of murder unless
he intended to kill a human being. But if the only issue was intent to
kill, a paranoid schizophrenic who killed his neighbour under the
delusion that God had ordered the killing would not escape a verdict
of guilty ofmurder, and his schizophrenia would be relevant only to
his disposal. It cannot be thought fair that one delusion should lead
to a verdict of guilty and another to a verdict of not guilty (even
though the disposal order in each case would be in similar terms).
Moreover, experience in California with a two stage trial system
requiring that psychiatric evidence at the first stage be limited to the
mens rea issue has shown that immensely difficult questions arise as
to what evidence is or is not admissible.'0 A better solution must lie
elsewhere.

Diminished responsibility

Some would argue that the diminished responsibility defence
provides the best answer. II Since its extension from Scotland to the
whole of Britain by the Homicide Act 1957 the diminished
responsibility plea has almost totally ousted the plea of insanity-
owing to the demerits of the insanity plea. It is extremely difficult to
satisfy the burden placed on the defence of proving insanity within
the meaning of our law; and when the burden of proof is satisfied
there is only one method of disposal allowed-namely, an order for
admission to "such hospital as may be specified by the Secretary of
State," which in practice is the equivalent of a life sentence with
hospital substituted for prison.
The diminished responsibility verdict was never intended to

replace the insanity verdict but only to supplement it. If, as seems
likely to be happening at present, defendants who are in fact insane
under our law are persuaded to rely on the diminished responsibility
defence, it follows that people who are entitled to an acquittal are
being encouraged to accept a conviction. That cannot encourage
respect for the law. There would be no need for a diminished
responsibility verdict if the Butler Committee proposals were
adopted.

In making its proposals the Butler Committee recognised that the
law's interest in a person's responsibility for his actions on an
occasion in the past is outside the psychiatrist's usual concern; and it
was anxious to define a defence in terms which would allow
psychiatrists to state the facts of the defendant's mental condition

without being required to pronounce on the extent of his respon-
sibility.
The Butler Committee recommended that the special verdict of

"not guilty on evidence of mental disorder" should be returned if
the jury or magistrates are satisfied that at the time of the act or
omission charged the accused was suffering from severe mental
illness or severe subnormality. The committee recommended that
this verdict be returned whether or not the mental disorder
prevented the accused having the necessary state of mind for the
offence charged and whether or not the disorder caused the doing of
the acts charged. The committee defined "mental disorder" as
consisting of either severe subnormality as defined in the Mental
Health Act, 1959 or severe mental illness having one or more of the
following characteristics:

(a) Lasting impairment of intellectual functions shown by failure
of memory, orientation, comprehension, and learning capacity.

(b) Lasting alteration of mood of such degree as to give rise to
delusional appraisal of the patient's situation, his past or his future,
or that of others, or to lack of any appraisal.

(c) Delusional beliefs, persecutory, jealous, or grandiose.
(d) Abnormal perceptions associated with delusional misinterpre-

ations of events.
(e) Thinking so disordered as to prevent reasonable appraisal of

the patient's situation or reasonable communication with others.
One reason for delay in implementing the Butler recommenda-

tions might be that if the law were changed in that way and actually
applied in practice to all offences, not only homicide, the prison
population would be appreciably reduced and the number ofpeople
sent to hospital under court orders would be increased by an equal
number. Numerous prisoners are so disordered mentally that they
ought to be in hospital. If the Butler proposals had been imple-
mented they would have been acquitted and could not be sent to
prison. Before the law is changed resources have to be made
available in the hospital service. But here, as elsewhere, our system
continues to be governed by money rather than morality.
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A patient has nocturnal epilepsy well controlled by phenytoin sodium (Epanutin).
What are the chances ofhim developing diurnal epilepsy?

Many possible variables will influence the assessment of the prognosis. If the
patient is an adult whose epilepsy consists ofgeneralised tonic clonic seizures
that have occurred infrequently over several years and only during sleep the
chances of his having attacks while awake are probably small. This should be
called "sleep epilepsy." The term nocturnal epilepsy, although still com-
monly used, is best avoided as not all epileptic attacks at night occur during
sleep and attacks may also occur during diurnal sleep. The relevant distinc-
tion therefore is between major epileptic attacks that occur only during sleep
(whether nocturnal or diurnal) and those that occur while awake or ran-
domly. This is important, firstly, because there appear to be biological and
pathophysiological differences between the major epilepsies that occur
during sleep, while awake, and randomly; and, secondly, because those
patients with sleep epilepsy, if they do not develop attacks while awake, are
liable to less serious social consequences-for example, in relation to em-
ployment and the issue ofdriving licences. In his study of21 10 patients with
epilepsy (which included only those who had had five or more attacks and
had been followed up for two or more years in the same neurological clinic)
Janz classified 946 as sleep epilepsy, 20% of which he said might become
diffuse (random) in time. ' He regarded phenytoin as the drug of choice for
the treatment of sleep epilepsy but did not say how many of his cases were so
treated, nor whether this influenced the number developing attacks while

awake. Gibberd and Bateson in a series of 645 patients (of both sexes and
including a high proportion of children) with epilepsy found only 38 who
had attacks exclusively during sleep.2 They studied the records of76 patients
who had had only sleep attacks during the first six months of their epilepsy
and had been followed up from one to 42 years. Twenty three (30%)
developed attacks while awake; the longer the follow up the greater the
number who later developed attacks when awake. Again, the number given
antiepileptic drug treatment and its effects were not mentioned.
The prognosis may also depend on,the cause, age of onset, and duration of

the epilepsy. Although the sleep epilepsies are usually idiopathic or crypto-
genic, a higher proportion (25%) are symptomatic than is found among those
with waking epilepsy (10%). Other relevant factors in this patient might be
the dose and blood concentration of phenytoin, the timing and frequency of
its administration, the duration and completeness of control-that is, for
how long he has been taking the apparently effective dose and had no
seizure-and whether there is any obvious drug toxicity. As his epilepsy is
said to be well controlled by phenytoin, the risk of his having attacks while
awake should be small, particularly if he continues taking the phenytoin
regularly and indefinitely. Although details of the many factors referred to
would probably help, there is still a dearth of the type of longitudinal study
required to allow a precise assessment of the prognosis.3-MICHAEL ESPIR,
honorary consultant neurologist, London.
I Janz D. [he grand mal epilepsies and the sleeping-waking cycle. Epilepsia 1962;3:69-109.
2 Gibberd FB, Bateson MC. Sleep epilepsy: its pattern and prognosis BrMedy 1974;ii:403-5.
3 Shorvon S. Tempora aspects of prognosis in epilepsy.J7 NeurolNaosurg Psychiat (in press).

 on 24 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

r M
ed J (C

lin R
es E

d): first published as 10.1136/bm
j.290.6461.56 on 5 January 1985. D

ow
nloaded from

 

http://www.bmj.com/

