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had actually asked for that information. He replied to Dr
Blackwood's request, though he made some slight errors through
stress and through failing to look up Mrs Day's records.
On 22 June-four days before the Thats Life broadcast-a new

"patient" calling himself Leslie Kent consulted him, Dr Gee went
on. It was only on the following day, when the BBC having made a
fake appointment for a consultation, staged a confrontation with
Dr Gee in the presence of his nurse and two patients that he
realised that Leslie Kent was a BBC employee. The next day,
Friday, a letter arrived from Gavin Campbell, assistant presenter
of That's Life, posing nine questions about Dr Gee's treatment and
asking for an answer over the telephone later that morning. He
could not answer the questions in that time, said Dr Gee, though
he offered to reply if given more time. The BBC's response was

that the programme scheduled for 26 June was the last of the
series, and he received a further letter on Saturday giving him until
noon on Sunday, the day of the broadcast, to answer the questions.
He was unable to do so in such a short time, but he supplied the
BBC with a Department of Health report and two scientific articles
which he hoped would make them realise that there might be
another side to the story.
The final part of Dr Gee's evidence dealt with his treatment of

other patients whose cases the BBC will refer to in their evidence.
He concluded by describing the impact of the broadcast on him: "a
feeling of shame and inadequacy."

1 Brahams D. Doctor's action for libel in High Court to be heard before GMC proceedings relating
to the same matters. Lancet 1984;ii:1050-1.

Crown immunity protects service surgeons

BY OUR LEGAL CORRESPONDENT

An ex-serviceman who wished to sue the Ministry
of Defence and a Royal Air Force surgeon for
damages for alleged negligence has failed in his
efforts to challenge the legality of the defence
of Crown immunity relied on by the proposed
defendants. '
Mr Kenneth Pinder, aged 46, alleged that while

he was serving as a corporal in the RAF he con-
tracted multiple liver abscesses as a result of a
severe infection after an ulcer operation performed
on him by an RAF surgeon in 1976, at RAF Hos-
pital, Cosford (since demolished). He was in-
valided out of the service and now receives a
pension of about £375 a month. The payment of
the pension does not imply any finding or admis-
sion of negligence. Mr Pinder's lawyers valued his
claim for damages at about £100 000.

In response to a claim for damages the Ministry
relied on section 10 of the Crown Proceedings Act,
1947. Section 10 provides that where death or per-
sonal injury is caused by a member of the armed
forces while on duty to another member of the
armed forces neither the Crown nor the serviceman
who caused the injury or death shall be liable in tort
provided two conditions are satisfied. Those condi-
tions are that, firstly, the person injured or killed
was either on duty or was on any land, premises,
ship, or vehicle being used for the purposes of the
armed forces of the Crown and, secondly, that the
Minister of Pensions certifies that the death or
injury will be treated as attributable to service for
pension purposes.
Mr Pinder's lawyers argued that, since his in-

juries were not received while on active service or
in training, section 10 of the Act was a denial of his
rights under the European Convention of Human
Rights. Cases concerning the convention are heard
by the European Court of Human Rights, but the
court has jurisdiction only over cases brought be-
fore it either by a state which is a party to the
convention or by the European Commission of
Human Rights. The European Commission de-
clared Mr Pinder's claim inadmissible.
The immunity granted by the statute does none

the less give rise to some anomalies. The immunity
of the actual alleged wrongdoer has been criticised
in principle, but without it there would probably
have been a revival of the pre-1947 practice of
suing the individual in the hope that the Crown
would stand behind him. In the present case a
surgeon would have been a sufficiently tempting
target whether or not he was insured with a pro-
tection society.

Service surgeons certainly ought to be insured
because their immunity from suit is not universal,
since it arises only where the two qualifying condi-
tions are both satisfied. They would not be satisfied
where a civilian ex-serviceman is treated in a ser-

vice hospital. Even serving servicemen may be
treated for non-pensionable conditions, such as
injuries from motor accidents while on leave.
The immunity does not extend to civilians. So if

a service surgeon were assisted by a civilian sur-
geon and they injured their patient by their joint
negligence the patient might sue the civilian sur-
geon alone and recover the whole of his damages
from him. If the immunity applied to the service
surgeon the civilian would be unable to obtain any
contribution from him or the Crown. Equally, a
patient could sue a supplier of contaminated drugs
or defective equipment if he could prove fault, just
as a soldier might sue the negligent manufacturer
of a rifle which exploded on firing even in battle
conditions (though in the latter case the difficulties
of proof might be more than usually burdensome).

In submissions to the commission, it was argued
on behalf of the Crown that pensions were at least
as advantageous to servicemen as the right to sue
for damages since they were tax free, reviewed
regularly, and payable without proofofnegligence.
That claim has been disputed so far as concerns the
financial value of the pension by comparison with
damages. Moreover, it has happened on occasion
that no pension is paid despite the granting of the

Mental disorder and prison

BY OUR LEGAL CORRESPONDENT

Yet another case has been reported of a mentally
disordered person being sent to prison because
there is no other institution willing to receive her.

At Aylesbury Crown Court Judge Verney sen-
tenced a severely mentally disordered woman aged
22 to life imprisonment for arson.' Neither
Buckinghamshire Social Services nor Oxford
Regional Health Authority could provide facilities
for her treatment.
The woman had previously come before the

courts in 1981 accused of arson of a printing works
causing £100000 worth of damage. On that oc-
casion the Department of Health had refused her a
place in a special hospital, and no other appropriate
facilities were available in the county or region. But
Milton Keynes Health Authority had paid about
£50 000 for her to receive treatment at St Andrews
Psychiatric Hospital, Northampton (where there
are no secure facilities) under the terms of a three
year probation order. In June this year St Andrews
discharged her and within two weeks she caused
£700 worth of damage to a car by scratching graffiti
on it. While in a remand hostel she set a wastepaper
bin alight and was severely disruptive. St Andrews
was now unwilling to readmit her, believing she

Minister's certificate. In 1955 a Z reservist was
killed on exercise at Bulford, the Minister granted
his certificate, but a pension was refused to his
parents because they did not come within the pen-
sionable category (that is, they were deemed not to
be "in pecuniary need"). The parents were still
denied the right to sue the War Office.2

Since the decision by the European Commission
in favour of the British government, the English
High Court has upheld a further claim to Crown
immunity in a case where complaints of medical
negligence were made against an army doctor.3
A serviceman received a blow on the head while

engaged in horseplay on army property but not on
duty. In an action brought by his father it was
alleged that he was not seen by a doctor for an hour
and a half, and when the doctor decided that he did
not require treatment he was returned to the
guardroom. Shortly afterwards he was sent back to
the medical centre but was not seen by a doctor for
more than an hour. He was then sent to a civilian
hospital with inadequate information and died. No
evidence was called in support of these allegations
because the defence of Crown immunity was tried
as a preliminary issue of law and was decided in
favour of the Crown.
1 Terence Shaw. Servicemen's right to sue Ministry is rejected.

Daily Telegraph Oct 23 1984: 13 (cols 7-8).
2 Adams v War Office 1955 1 WLR I 1 16.
3 Anonymous. Crown Immunity. The Times Oct 30 1984: 12 (cols

5-6).

would not respond to treatment, and in any case no
funds were available to pay for her care there. In
default of other appropriate facilities the judge
reluctantly imposed a life sentence to protect the
public. An appeal is proposed in the hope that the
Court of Appeal can use its influence to obtain
suitable facilities.
The governing legislation (now the Mental

Health Act, 1983 section 37) requires that the court
shall not make a hospital order after a criminal
conviction unless the court is satisfied by evidence
that arrangements have been made for the admis-
sion of the defendant to hospital within 28 days in
the event of an order being made. The options
open to the court may therefore be limited if facili-
ties are not made available.

Large numbers of prisoners are known to be
mentally ill, and the judges are known to be un-
happy about this. Last year Lord Justice Lawton
said, "Putting people who are severely mentally ill
into prison is a form of cruelty. Not only that, but it
imposes a great strain on the prison staff."2 In an
earlier appeal concerning a psychopathic petty
offender, Lord Justice Lawton said, "Her
Majesty's courts are not dustbins into which the
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social services can sweep difficult members of the
public. Still less should Her Majesty's judges use
their sentencing powers to dispose of those who are
socially inconvenient. If the courts become dis-
posers of those who are socially inconvenient the
road ahead would lead to the destruction of
liberty." 3 The Court ofAppeal substituted a fine of
£2 for a sentence of 18 months' imprisonment for
breaking a flower pot.

In the latter case concerning the psychopathic
petty offender, a hospital order was thought to be
precluded by the terms of section 60 of the Mental
Health Act, 1959, then in force, which required
that a hospital order could be made by a court only
where the defendant's "mental disorder is of a
nature or degree which warrants the detention of

the patient in a hospital for medical treatment."
The corresponding provision in the 1983 Act con-
tains similar words but continues by making special
provision for psychopaths and the mentally im-
paired in words which indicate that their treatment
need not be aimed at a "cure" provided the treat-
ment is likely "to alleviate or prevent a deterio-
ration" of the defendant's condition.
The law has thus provided for a wider use of

hospital orders. Lack of facilities remains a
problem.

I Timmins N. Mentally-ill woman gets life imprisonment for
arson. The Times 1984 Oct 20:1 (cols 2-6).

2 Anonymous. Contempt warning over hospital orders, R v Hard-
ing. The Times 1983 June 15:4 (cols 1-4).

3 R vDawn Clarke (1975) Crim App Rep 320.

MEDICAL NEWS
Secretary of State limits range of prescribable NHS drugs

On 8 November the Secretary of State for Social
Services announced in parliament the govern-
ment's intention to limit from 1 April 1985 the
range of drugs available for prescription on the
National Health Service (p 1393). Mr Kenneth
Clarke has written to the BMA giving the back-
ground to and the details of this decision, inviting
comments, and offering to discuss the details. His
letter is set out here, and statements from the
GMSC and the BMA are published below.
"The Secretary of State for Social Services today

announced in parliament the government's
intention to limit from 1 April 1985 the range of
drugs available for prescription on the NHS. I am
writing to explain the proposals and, on the
Secretary of State's behalf, to invite your com-
ments on them.
"The number and cost of prescriptions issued

under the NHS has increased very substantially in
recent years. In 1983 some 334 million prescrip-
tions were dispensed through the family prac-
titioner service in England at a cost ofalmost £1400
million. This is about 100 million more prescrip-
tions a year than were issued 25 years ago, and the
range of drugs prescribed has doubled in the same
period from less than 8500 different items to more
than 17 000.
"Many of these increases are fully justified and

reflect the enormous therapeutic advances made
during the last quarter of a century, but expendi-
ture on the present scale can be maintained only at
the expense of other parts of the health service. It is
now necessary to consider carefully whether all the
drugs being prescribed need to be provided by the
NHS and whether there are areas in which sensible
economies can be made in the drugs bill without
detriment to patients.
"The government has concluded that there are

two areas in which it would be right to take action.
First, the NHS spends £120 million a year on
medicines prescribed mainly for the relief of
symptoms caused by minor and self limiting
ailments that do not normally call for medical
intervention. Most patients already buy these
simple remedies, which include tonics, cough and
cold remedies, antacids, laxatives, analgesics for
the relief of mild to moderate pain, and low dose
vitamin preparations over the counter from
pharmacies rather than trouble their doctors. A
substantial proportion are also obtainable from
other retailers. In reasonable quantities the cost of
these drugs is usually less than the prescription
charge.
"The government believes it has more important

uses for the money it spends on these drugs. It
therefore intends to introduce regulations to
withdraw most of them from NHS prescription
and supply. An adequate range of cheap and
effective generic drugs will remain available for
those cases where doctors feel that the clinical
needs of individual patients genuinely require such
medication. Patients who are prescribed generic
drugs remaining available will receive them on the
same terms as at present-that is, for the standard
prescription charge or, if they are exempt from
charges, absolutely free.

"Secondly, the NHS spends £40 million a year
on benzodiazepine sedatives and tranquillisers.
This group of drugs has expanded dramatically in
recent years and includes a large number of
expensive proprietary products with essentially
similar characteristics and with no significant
advantage in normal clinical practice over the small
number of generic benzodiazepines. There is also a
widespread feeling in the medical profession that
prescribing levels for the benzodiazepines are far
higher than is clinically justified.
"The new regulations will therefore limit the

range of benzodiazepine tranquillisers and
sedatives available under the NHS to a small
number of generic drugs, which between them will
provide appropriate alternatives to all the pro-
prietary products now available. The government
urges all doctors to review their prescribing habits
for this important therapeutic group and invites
the medical profession as a whole to consider how it
can help achieve the lower levels of prescribing that
are generally recognised as being desirable.
"The regulations will relate to the prescribing

and dispensing of medicines in the family prac-
titioner services, but the government will be asking
health authorities to apply the same limitations to
the use of drugs in hospitals. In all cases it will be
open to medical and dental practitioners to issue
private prescriptions to NHS patients for drugs no
longer available through the NHS.
"The government is committed to the principle

of this scheme in order to contain the ever rising
drug bill but, as the Secretary of State made clear,
it is now our intention to consult carefully with the
medical, dental, and pharmaceutical professions
on the details of its implementation. I attach a
provisional list of the drugs it is proposed to leave
prescribable under the NHS in each of the
therapeutic groups affected and would welcome
your views (table).
"The Secretary of State has decided to allow

until 31 January 1985 for consultation and I would

Provisional list of medicines remaining available for
prescribing on the NHS

Not available for
Available for prescription prescription

Antacids:
Aluminium hydroxide mixture BP All other antacids
Aluminium hydroxide tablets BP
Compound magnesium trisilicate

oral powder BP
Compound sodium bicarbonate

tablets (soda mint tablets) BP
Magnesium trisilicate mixture BP

Laxatives:
Glycerol suppositores BP All other laxatives
Methylcellulose granules BP

Inhalations:
Menthol and benzoin inhalation BP All other inhalations

Antitussives:
Codeine linctus BP All other antitussives
Diamorphine linctus BPC 1973
Methadone linctus BP
Pholcodeine linctus BP
Paediatric simple linctus BPC 1973
Simple linctus BP

Analgesics for mild to moderate pain:
Aspirin tablets BP All other analgesics for
Dispersible aspirin tablets BP mild,to moderate pain
Paediatric dispersible aspirin (including compound

tablets BP analgesic preparations)
Paracetamol tablets BP
Paediatric paracetamol elixir BP

Vitamins:
Ascorbic acid tablets BP All other vitamins
Calciferol solution BP
Thiamine hydrochloride tablets BP
Nicotinic acid tablets BP
High strength calciferol tablets BP
Pyridoxine hydrochloric tablets BP
Vitamins A+D capsules BPC 1973
Vitamin capsules (vita minorum

capsules) BPC 1973
Tonics and bitters:

Alkaline gentian mixture BP All other tonics and
bitters

Benzodiazepine sedatives and
tranquillisers:

Diazepam All other benzodiazepine
Nitrazepam sedatives and
TIemazepam tranquillisers

Other therapeutic groups:
All other drugs

be grateful for any written comments you wish to
make by that date.

"Should you require additional information or
clarification on any aspects of this scheme please do
not hesitate to contact me."

GMSC chairman's comments

Dr Michael Wilson, chairman of the General
Medical Services Committee, has issued the fol-
lowing statement about the Secretary of State's
decision:
"We are concerned about the statement that the

Secretary of State made in the House today.
"We recognise that parliament has the responsi-

bility to decide on behalf of tax payers what they
are prepared to pay for. Our duty as doctors is to
point out the effect any decision taken will have on
our patients. Today's announcement represents a
serious reduction in the services available to
patients. It is an erosion of a National Health
Service, which we believe should be compre-
hensive and available to all without reference to
their ability to pay. The effect of the announce-
ment is that many commonly prescribed medicines
will no longer be available from the NHS.

"It is our firm policy that prescribing should be
on the basis of clinical need. Inevitably, today's
announcement will mean that the treatment which
the patients receive may be influenced by their
ability to pay.
"Our initial impression of this complex scheme

is that it is a bureaucratic nightmare which has
been announced without any consultation with
practising doctors. It is ill considered. Our major
concern is that this could represent an erosion of
the services which general practitioners can
provide for their patients within the NHS and
could represent the thin end of a very thick
wedge."
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