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NEWS AND NOTES

MEDICOLEGAL

Damages and the "unwanted child"
BY OUR LEGAL CORRESPONDENT

The past two years have seen some contro-
versial developments in the law on the duty
owed to pregnant women and their unborn
children.
The most radical new growth, the claim for

"wrongful life," was decisively uprooted two
years ago by the Court of Appeal in the case
of McKay v Essex Area Health Authority.1 2
In McKay's case, the action for wrongful life
was based on the argument that doctors had
been negligent in allowing the child plaintiff
to be born alive after she had been deformed
in utero by her mother's rubella and that they
were under a duty to the fetus to terminate
its life. This entailed the more general thesis
that it may be better not to be born at all than
to be born deformed. The Court of Appeal
declined to entertain this proposition, holding
that doctors were under no legal obligation to
the fetus to end its existence, that the claim
was contrary to public policy as a violation of
the sanctity of human life, and that it could
not in any case be recognised or enforced
because the court was not able to evaluate the
relative merits of existence and non-existence.
The facts of McKay's case arose before the
passing of the Congenital Disabilities (Civil
Liability) Act 1976, one effect of which,
buttressed now by the judgment of the Court
of Appeal, is that no child has a cause of
action based on the loss of a chance to die.

Earlier still, Mr Justice Watkins had
decided what was then the unique case of
Sciuriaga v Powell, in which an unmarried
woman sued her doctor for breach of contract
in failing to terminate her pregnancy by a
dilatation and curettage intended to terminate
it-and as a result of which she gave birth to
a healthy child.3 Counsel for the doctor
argued that the failure to terminate was not
causative of the birth, since the real and
effective cause had been the plaintiff's deter-
mination to give birth to her child rather than
have another attempt at termination. This
argument did not impress the judge, who saw
nothing to criticise in the plaintiff's conduct,
holding that the sole effective cause of the
birth was the defendant's breach of contract.
Counsel tried another novel argument, that
it was contrary to public policy to award
damages for breach of contract arising out of
a failed operation for termination of pregnancy.
The judge disagreed, seeing no public policy
reason why the plaintiff should not recover
damages. "Surely," he said, "No one in these
days would argue to the contrary if the child
subsequently born was deformed or diseased.
The fact that the child born is healthy cannot
give rise, I think, to a different conclusion
save, of course, as to the measure of damages.
So I hold that the plaintiff is entitled to
recover such damages as have by the evidence

been proved to flow from the defendant's
breaches of contract."
The plaintiff was awarded a total of £18 500,

£7000 for loss of earnings to the date of trial,
,£7500 for her future loss of earning capacity,
£3500 for impairment of her marriage
prospect, and £750 for the pain and distress
which she suffered in having to undergo the
pregnancy and birth by caesarean section. On
appeal, the defendant managed to reduce the
damages to £14 000, but only the size of the
award was challenged.

Failed sterilisation

The next reported case is worth mentioning
more for the sake of completeness than for
any novelties of law. Chaunt v Hertfordshire
AHA, decided on the same day in February
1982 as the Court of Appeal gave judgment
in McKay, was an action brought by a married
woman of 44 with a complicated history of
gynaecological difficulties.5 After having had
one pregnancy terminated, she underwent a
laparoscopic sterilisation which failed, and
she became pregnant again. She had another
termination and then a second sterilisation,
this time successful. Afterwards, she was in
considerable pain, and after fibroids were
found in her uterus a vaginal hysterectomy
was performed. Thereafter she suffered
intraperitoneal bleeding which went un-
detected for five days, after which 2-5 litres
of blood were removed from her abdomen.
She was moved to another hospital, where the
diagnosis was postoperative bacterial infection
with septicaemia, general peritonitis, broncho-
pneumonia, and pleurisy. After a period in
intensive care, she was discharged only to be
readmitted four months later with a pelvic
infection. Remarkably, Mrs Chaunt had the
strength after this ordeal to sue the authority
and recovered £2000 for negligent sterilisation
and the unwanted pregnancy and £5000 for
the negligent aftercare which followed the
hysterectomy and led to septicaemia and pelvic
infection. There was no award for the hyster-
ectomy, though it was hastened by the failed
sterilisation, since hysterectomy was in-
evitable at some future stage. Since no child
was born no difficult questions of law arose.

In the past 12 months, however, two cases
have been decided which raise more complex
and controversial issues. The first was the
case of Emeh v Kensington and Chelsea
Area Health Authority, an unreported decision
of Mr Justice Park, who decided Mrs Chaunt's
case. Judgment was given just before Christmas
1982. Mrs Emeh claimed damages for the
admittedly negligent conduct of an operation
to sterilise her. The operation failed, and she

gave birth to a child with congenital abnor-
malities, which were the product of chance
and no fault of the defendant authority. At
trial, the dispute was over causation and
quantum of damages.
The case gave a fresh airing to the argument

which had failed in Sciuriaga v Powell, and
this time it succeeded. Counsel for the
authority argued that the plaintiff broke the
chain of causation by failing to obtain an
abortion. In other words, she should have
mitigated her loss by ending the pregnancy,
thus avoiding the expense of bearing and
bringing up the child. The judge held that,
although in Sciuriaga's case Mr Justice
Watkins had no doubt been right to hold that
there had been no break in the chain of
causation, in this case the facts were different.
What, then, were the facts which led to

this novel decision? Briefly, the judge found
that within a few days of realising that she
was pregnant, Mrs Emeh made a firm decision
to have the baby. This was when she was
about 171 weeks pregnant. Nearly a year
before she had undergone a termination of an
earlier pregnancy and the operation to
sterilise her. She told the judge that she was
very upset on hearing of the pregnancy, but
that she did not consider an abortion because
she was afraid: she did not want to put herself
in the hands of the doctors again, and that
was her only reason. The judge found her,
however, an unreliable and sometimes un-
truthful witness and was unable to accept
that she was afraid of having an abortion. He
went on: ". . . her own unacceptable reasons
for not seeking an abortion have convinced me
that, in truth, she elected to allow the preg-
nancy to continue because she wanted to
bear another child, and from that time
onwards her pregnancy was not unwanted."
Accepting the defendant authority's argument
he reached this conclusion: "In [Sciuriaga's]
case, therefore, Mr Justice Tasker Watkins
held as a fact that there was no break in the
chain of causation. In the instant case, on very
different evidence, I hold that there was such
a break, as the plaintiff's act in failing to
obtain an abortion was, in the circumstances
of this case, so unreasonable as to eclipse the
defendant's wrongdoing."
The result of this ruling was that Mrs

Emeh's damages were cut off at the date when
she "unreasonably" refused to have an
abortion. She was awarded £1500 for the
sickness and distress of four months' preg-
nancy and for the second sterilisation which
she later underwent because of the failure of
the first. In view of the possibility that the
case might go to appeal, the judge considered
the damages which he would have awarded if
he had not cut off the award at the four month
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point. Mrs Emeh had claimed damages in
respect of suffering endured in the course of a
difficult pregnancy, protracted labour, the
mental suffering of bearing and bringing up
an abnormal child, and the damage to her own
health and to her marriage. The notional
award for pain, suffering and loss of amenity,
including a figure for caring for the child,
was £10 000, plus a small sum for the layette,
and a further £7000 was fixed for loss of future
earnings.

Forthcoming appeal

Mrs Emeh is appealing against Mr Justice
Park's judgment, and the hearing will take
place shortly. In a case like this, which raises
uncertain principles of public policy, the
result may depend very much on the con-
stitution of the court which hears the appeal;
but it is difficult to see from Mr Justice
Park's judgment alone (as opposed to the
transcripts of evidence, which are not available
to this writer) what it was that led him to
decide so firmly that her behaviour in refusing
an abortion was unreasonable and unaccept-
able. There will not be widespread surprise if,
perhaps partly as a matter of public policy,
the judgment is reversed by the Court of
Appeal.

Public policy was the factor which domin-
ated the decision in Udale v Bloomsbury
Area Health Authority.6
Mrs Udale was the mother offour daughters.

In October 1977 she underwent a laparoscopic
sterilisation. It failed, and in time she dis-
covered that she was pregnant, too late for the
abortion which she would have tried to have
had she known earlier. In November 1978 she
gave birth to a healthy boy, who was much
loved by her and her family. The defendant
authority admitted liability for the surgeon's
negligent performance of the operation, he
having placed the right hand clip on a nearby
ligament instead of on the fallopian tube. Mrs
Udale had a second operation for sterilisation
just after the birth, and a third nearly five
years later to remove a clip left in situ during
the original operation.
She claimed damages under four main

headings: her pain and discomfort, and in
particular the fears and anxieties engendered
by the unsuccessful operation (she had been
taking antibiotics and pain killers for several
months before she knew that she was pregnant:
this worried her greatly, for fear that she had
damaged the unborn child); her loss of a
year's earnings, covering the pregnancy, birth,
and early rearing of the baby; the cost of
enlarging the family home to accommodate
the baby; and the cost of its upbringing from
birth to the age of 16.
The defendant authority did not dispute

that Mrs Udale was entitled to damages in
respect of the first two headings, but it did
argue that Mrs Udale could not recover for

the cost of extending her house or of bringing
up the child. As a matter of public policy, the
argument ran, damages should not be awarded
for the birth of a normal, happy, and well
loved child.

Birth a mistake

This submission was accepted by the judge,
Mr Justice Jupp. He decided that on grounds
of public policy Mrs Udale's claims should
not be allowed in so far as they were based on
negligence which allowed her boy to come into
the world alive. The factors which weighed
with him are worth repeating. Firstly, he felt
that it was highly undesirable that a child
should learn that a court has publicly declared
his life or birth to be a mistake, and that he
or she is unwanted. Secondly, a plaintiff like
Mrs Udale who loved her child would get
little or no damages, whereas a bitter mother
who resented the baby would obtain a large
reward: virtue would go unrewarded and vice
versa. Thirdly-and this is a point made in
the Law Commission's 1974 Report on
Injuries to Unborn Children7 and touched
upon by the Court of Appeal in McKay v
Essex AHA-doctors would be placed under
subconscious pressure to encourage abortions
in order to avoid claims for medical negligence
if the child were born. Lastly, the judge
observed, "It has been the assumption of our
culture from time immemorial that a child
coming into the world, even if, as some say,
the world is a vale of tears, is a blessing and an
occasion for rejoicing."

But the judge did not guillotine the damages
at the point of birth: he regarded it as legiti-
mate to have some regard to the disturbance
of family finances caused by the pregnancy-
the cost of the layette, and of larger accom-
modation, for instance, could be considered
by the court without regarding the child as
unwanted. Accordingly, he increased the
award of general damages for pain, suffering,
inconvenience, and anxiety to take that
disturbance into account. That figure was
£8000.
Was Udale v Bloomsbury AHA rightly

decided? The factors which the judge took
into account are all of great importance, and
few would disagree with the stress which he
laid on them. But were those factors a cogent
objection to awarding damages for the cost of
bringing the child up and extending the house ?
It is strongly arguable that they were not.
The Udale child will in any case learn that
he was-at least initially-unwanted. The
very bringing of the action ensured that. And
is it necessary that the objective matter of the
cost of bringing up the child and providing
larger accommodation should be determined
or affected by the mother's feelings for the
child, whether those feelings are of love or
resentment? Similarly, the fact that a child's
birth is an occasion for rejoicing (in most

cases, at least: perhaps the judge was a little
unrealistic here) does not reduce the burden
of expense that the surgeon's negligence will
have cost the family. And the "subconscious
pressure on medical men to encourage
abortions" is an important factor in a case
like Mrs McKay's, where a non-aborted child
-or its mother, who is now the only possible
plaintiff-complains of its being allowed to
live but has less application where the act
complained of is a negligent failure to sterilise.

It may be of some importance that Mr
Justice Jupp, in considering the earlier cases,
was apparently under the impression that no
question of public policy fell to be decided
in either. This was true of Emeh v Kensington
and Chelsea AHA but not of Sciuriaga v
Powell, of which the judge seems to have
seen only the Court of Appeal transcript, not
the original judgment of Mr Justice Watkins,
in which he said: "If a woman wishes to be
rid of a pregnancy and in a legal way causes
herself to be operated upon for that purpose
I perceive no policy, public or other, why
she should not recover such damages as she
can prove she has sustained by the surgeon's
negligent failure or other breach of duty to
abort her." Those words were said of an
operation for abortion, not sterilisation, but
they are nonetheless a statement of general
principle.
The Udale case is apparently not being

taken to appeal by either party, but it will in
effect be reviewed by the Court of Appeal
when Mrs Emeh's appeal is heard. If the
court decides that Mr Justice Park was wrong
to blame Mrs Emeh for not having an abortion,
the judges will presumably go on to consider
whether any public policy considerations stand
in the way of Mrs Emeh recovering damages
for the cost of bringing up her child: that
judgment will either approve or disapprove
the decision in Mrs Udale's case. It is true
that Mrs Emeh's child had abnormalities, and
that in Mrs Udale's case the judge said
specifically that his decision was not intended
to deal with an abnormal child: but the
Emeh child's abnormalities were the product
of chance and not a matter for which the
defendant authority were responsible, so there
seems to be no reason of principle why the
two cases should be treated differently on
that account. Whatever the outcome, the
disparities evident on comparing the recent
cases make the coming hearing in the Court
of Appeal a matter of particular interest and
importance.
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