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Compensation

Problems with a no-fault system of accident compensation

RICHARD SMITH

The New Zealand system of no-fault accident compensation,
which I described in my last article, is there to stay. Everybody I
spoke to-from the managing director of the Accident Compen-
sation Corporation to taxidrivers-was agreed on that. The
scheme inevitably has its problems, and it will change and pro-
gress, but compensation seems to be faster, fairer, and more
available than under the old system, and the country-even in
these difficult times-has been able to afford the scheme. Having
made it clear that the scheme is essentially a success, I want now
to discuss its problems.
Reading the New Zealand press, you might think that the

main problems were abuse by some claimants ("compo kings")
and, at the same time, failure by the Accident Compensation
Corporation to compensate deserving cases. Abuses will occur in
any system, and there is no evidence that abuse is a serious
problem. But the failure to compensate what the press regard as
deserving cases reflects one of the deeper problems of the Acci-
dent Compensation Corporation-deciding what is and what is
not an accident.

When is an accident not an accident?

One of the strongest criticisms of the British and American
systems of compensation is that they are inherently unfair.' A
Californian girl who has a pelvic cancer that she can convince a
court was caused by diethylstilboestrol may receive a million
dollars compensation; but if her cancer is "just one of those
things" she gets nothing. Unfortunately, inequities of a lesser
degree persist with the New Zealand system. In a ward for old
women, for instance, many of the patients will be there either
because of strokes or fractured femurs. Both are the result of
degenerative conditions, and yet the women with fractured
femurs are eligible for the full benefits of the Accident Compen-
sation Corporation, whereas most of those with strokes are not.
Probably less than a fifth of the new disabilities in New Zealand
result from accidents.2
The moral arguments against this distinction between accident

and disease were well made by a quadraplegic patient interviewed
by Professor Terence Ison,' who spent three months researching
the Accident Compensation Corporation:

"The Government has got the priorities wrong by using loose and
ambiguous language. Their perception of 'accident' is a physical
impact concept that ignores most victims of accident in a moral sense
of that word. If a drunken driver injures himself by hitting a telegraph
pole, they call that an accident. I call it a self-inflicted injury. If a
rugby player becomes a paraplegic from impact in the scrum, they
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call that an accident. I call it a planned risk. If a small child runs into
the street because there is no fence to stop him and he is hit by a car,
they call that an accident. I call it a predictable consequence. If some-
one is crippled by multiple sclerosis, there is nothing he could possibly
have done to prevent that. We don't know what causes it, so he could
not possibly have avoided it. I call that a true accident. But they say he
is not covered."

Furthermore, trying to draw the distinction between accident
and disease creates many administrative difficulties. Although
some injuries clearly result from accidents and others from
disease, many might be described as either. Drug injury and
medical misadventure cases often fall into this category, and
they will be discussed in the next article, and "bad backs,"
which constitute about 13% of the claims made on the Accident
Compensation Corporation, heart attacks, and cancer of the
lung can also give rise to argument. Was the man's backache the
result of lifting at work or just a flare-up of his osteoarthritis ?
Did a man's heart attack result from stress at work or years of
smoking and high blood pressure?
These questions cannot be answered definitively, but with a

scheme that compensates for accidents and not for disease they
have to be. Consequently there are more appeals, more involve-
ment of lawyers, more delays, and more unhappiness with the
eventual results than there would be with a system that compen-
sated all disabilities regardless of cause. When I was in
Wellington I met a judge from California who was concerned
with the no-fault industrial compensation scheme in the USA.
The scheme had been introduced to avoid interminable delays
and litigation. To start with it had worked well, but now, he
explained, "The lawyer has moved in" and there was just as
much delay and argument as before. The same has not yet hap-
pened with the New Zealand scheme but there are signs that it is
beginning.
Most of the people I spoke to in New Zealand saw a time when

the no-fault scheme would be extended to cover disease; com-
pensation would then be by need rather than by cause. The ori-
ginal Woodhouse Report3 envisaged that such a scheme might
eventually appear and when the same Justice Woodhouse chaired
a similar Australian Royal Commission4 the commissioners
recommended an extended scheme for Australia. This ambitious
scheme almost made it to the statute books, but the government
was changed first.5 (Australia has a remarkable tradition of radi-
cal royal commissions, which have as well as recommending
a total no-fault compensation scheme for all disability recom-
mended decriminalising incest and legalising marijuana.
Paradoxically there is no accompanying tradition of radical
government.) Everybody sees the moral and administrative
justification for such a scheme, but the usual counterargument
is that it would be too expensive. The same argument is used in
Britain for countering the introduction of even a limited no-fault
scheme, and these assumptions are well worth considering
further.
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The cost of no-fault schemes

Table I shows the income and expenditure of the Accident
Compensation Corporation from 1975 to 1981: its income con-
tinues to exceed generously its expenditure. The cost has not
caused serious problems to the New Zealand economy. But
would a scheme that was extended to cover all long-term
disability arising from whatever cause ? Costing such an extended
scheme is exceedingly difficult and inevitably means making
many assumptions and guesses.5

Work and finances of the Accident Compensation Corporation since its start in
1974

Total Total
Year ending Claims Claims income expenditure
31 March received declined (NZ$m) (NZ$m)

1975 105 018 784 81 316 32 69
1976 130 657 2485 93 810 59 25
1977 130 235 3490 110 385 81 341
1978 132 438 5454 127 789 89 181
1979 135 369 4936 141 093 98 028
1980 126 391 3991 174 087 104 411
1981 128 787 2708 201 553 126 601

The calculations tend to be made in terms of what it would
cost the State, but much of the expenditure-particularly, for
instance, with a system like that operating in the United States-
is made by individuals. Money spent by the State rather than by
individuals-even if the total expenditure is less-raises political
hackles, and discussions on the costing of extended welfare
schemes often go no further than the immediate negative political
reaction. This has happened in Britain. The problem could,
however, be looked at by considering the total amount a society
could afford for compensating the disabled and then a scheme
could be devised within that framework. In New Zealand, for
instance, by excluding short-term illness and concentrating
on long-term disablement a scheme could be devised that made
payments not much less than those paid at the moment to
those eligible for compensation. This is important because
reducing anybody's benefit by even a small amount is politically
very difficult.

In October 1978 in New Zealand the then Labour Govern-
ment set up a committee to look at the possibility of extending
compensation to those disabled by disease,5 and one of the first
things the committee considered was cost. Several different
methods were used to make the calculations, and the final con-

clusion was that the whole scheme would cost about $lOOm.
Table I shows that this is not much more than the cost of the pres-
ent accident scheme. Those figures were not released at the time,
but the by then National Government said that the figures were

"shattering," using that as a final argument for abandoning
discussions on extending the scheme. The economic argument,
which is the usual one that prevents the development of no-fault
schemes, including in Britain, has to be looked Xt very closely.
Many of those who oppose the scheme have never actually done
the necessary sums.

Other problems with the New Zealand scheme

Another important argument used against the no-fault scheme
is that if everybody is compensated regardless of fault then there
will be no legal or economic incentive for individuals or institu-
tions to be safe and careful. For instance, employers will not
concern themselves with employees' safety; manufacturers will
be less worried about the safety of their products; and, it has
been argued (and the next article will consider this), doctors
will be less concerned about standards. There is no hard evidence
to support any of these assertions, but even some people working
for the Accident Compensation Corporation believe that there
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may be some truth in them. Plans are being developed to coun-
teract these hypothetical worries: for instance, firms with a good
safety record will be given refunds; and the Accident Compen-
sation Corporation may be given powers to insist that manufac-
turers producing dangerous products remove them from the
market. The whole Accident Compensation Act is being redraf-
ted, and the new Act is likely to contain such measures. More-
over, the Accident Compensation Corporation is being reorgan-
ised, and more emphasis is likely to be given to accident preven-
tion and rehabilitation.

Another problem that gives rise to debate within the Accident
Compensation Corporation is the system of lump-sum pay-
ments. The original Woodhouse Report did not recommend
these payments, but they appeared in the final system. The pay-
ments are very small when compared with payments awarded
in court cases in the United States, but they are large enough to
cause administrative headaches. People often appeal about the
amount they are awarded, and I watched one appeal where a
young man, his wife, and his lawyer went to great trouble to
paint a very black picture of the young man's life after an acci-
dent. They did all this for a sum of $1000. Weekly payments
would avoid some of this argument, and in the end those who
were genuinely disabled would do just as well.
A comparatively new problem that the Accident Compensation

Corporation is beginning to notice is one of general practitioners
claiming back expenses in cases that can by no stretch of the
imagination be called accident-related. Each month general
practitioners send the Accident Compensation Corporation a
bulk bill, which contains no information on individual cases,
for fees charged in accident-related cases. But the Accident
Compensation Corporation has now undertaken several surveys
and discovered that many of the cases are not accident-related.
General practitioners are doing this often with the noblest
motives: the problem is that the Government has not increased
the amount it refunds to general practitioners for consultations
for a very long time.6 Thus a patient has to pay $10-i5 for a
consultation, and many people cannot afford this. In such cir-
cumstances general practitioners are charging the fees to the
Accident Compensation Corporation.
The final problem I want to mention is hypothetical: what

would happen if New Zealanders were much more zealous in
trying to claim compensation from the Accident Compensation
Corporation ? It costs nothing to make a claim to the Accident
Compensation Corporation, and many disabilities fall into a
hinterland where they might be thought to have resulted either
from accident or disease. If all New Zealanders with such
disabilities were to try their luck with the Accident Compensa-
tion Corporation, appealing when necessary, could the system
cope? The usual answer when I asked this question was: "New
Zealanders are not like that."

This comment is interesting because a great many of the
overseas visitors seen by the Accident Compensation Corpora-
tion say: "Well, this is a wonderful scheme, but it would never
work in Britain, Australia, California . . . or wherever, because
our people are not so well behaved. They'd screw us for all they
could get." But is this true ? Is there something unique about
New Zealand that allows such a scheme to prosper while it
might founder in some other country ? I heard no evidence to
convince me that this was so. Perhaps if such a scheme were
introduced in isolation in the United States, where the rest of
the welfare system is so poorly developed, then there might be
severe problems, but that would not apply in Britain.

Conclusions

The New Zealand no-fault accident compensation scheme
works well and is agreed by most New Zealanders to be an

improvement on the ragged system that existed before-a system
similar to that existing now in Britain. Many of the problems
remaining, however, could be overcome if the scheme were

extended to cover all disability no matter what the cause. There
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is a strong feeling in New Zealand that such a scheme will come
eventually.
There is little pressure in Britain at the moment for creating a

no-fault scheme for compensating disability. Indeed, consumer
pressure groups are pushing in the opposite direction-towards
an enhanced legal system-when it comes to compensation for
product injury. I My experience of the chaos in America-where
strict liability prevails-convinces me that progress towards a
full no-fault system could be much preferable.

This is the second of three articles.
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Personal Paper

What's wrong with the funding of cancer research?

PHILIP HUGH-JONES

I fear that what I am writing may sound like the complaints of
a failed examination candidate, but I am distressed by my
experience of trying to get money to support some cancer
research. I have no training in oncology, but have considerable
experience in research in thoracic medicine.

It all started when I went, and was fascinated by, an exhibition
called "Light Fantastic" at Burlington House some years ago,
which showed the principles of the laser and the development
of holography. At that time we were one of the first hospitals
to change from rigid to fibreoptic bronchoscopy for most
patients. We have a large bronchoscopy list of up to 20 patients
a week, nmany of whom regretfully have lung cancer. It seemed
to me that shining a laser down a fibre light guide in the biopsy
channel of a bronchoscope might be a good way of concentrating
destructive energy locally into a tumour which, after all, arises
within the bronchus. It always has seemed a pity to have to
operate surgically or to use x-rays through the entire chest to
get at a tumour in the airway. Furthermore, if hypoxic cells
within a bronchial carcinoma would take up a dye, because of
their damaged membranes, then by using the complementary
wavelength light from an appropriate laser it might be possible
to destroy preferentially tumour cells compared with others.
Possibly a naive idea, but with hindsight, I think not.

So, early in 1977 two of us borrowed a pulsed ruby laser from
a commercial firm for some pilot experiments and did a search
of the world literature on laser action on biological tissues. We
discovered that a Neodymium-YAG (Nd-YAG) laser gave better
penetration than a ruby laser so, later that year, we applied to the
Cancer Research Campaign for support. The application was
rejected, so we had to borrow an experimental Nd-YAG laser,
which had an erratic output. We then had the fortune to co-
operate with an eminent cancer research expert who had worked
on transplanting non-immunising breast carcinoma to the skin
of mice, as an experimental model, to try out the effects of the
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laser. At first he was rightly cautious about the project, but was
finally convinced by experiment that the YAG laser might
indeed have a place in the treatment of lung cancer.

Thus, early in 1978, I put up the idea of comparing the direct
action of a YAG laser with that of photo-activation of dyes to
the Medical Research Council as part of an application for
renewal of a programme grant we had enjoyed on our research
unit for different lung diseases. After the elapse of many months
and a supplementary application (partly because they had lost
the original) they rejected the programme grant but seemed
impressed enough with some of its contents to suggest I might
re-apply, using them as separate project grants. This I did but,
in spite of evidence from the current literature at that time about
the likely use of lasers and dye uptake, they rejected the laser
project. I was surprised enough to ask to visit the Medical
Research Council head office to inquire the reason, but I was
told that it was not their policy to reveal reasons for rejection
of grant applications, though they did suggest verbally that I
might like to apply to a cancer research foundation.

Balked again

So I wrote to the Imperial Cancer Research Fund in January
1979, but received a letter from the chairman of their council
saying ". . . it is the policy ofmy council to appeal for donations
in support of a full-time research staff in our own laboratories
whereas the complementary role of grants to universities,
hospitals and medical schools is fulfilled by the Cancer Research
Campaign. May I therefore suggest you approach the Secretary
General [ofthe Cancer Research Campaign] with your proposal ?"

I went back to the Cancer Research Campaign again in March
1979 asking for support for animal studies with a YAG laser
and, having obtained approval from the hospital ethics commit-
tee for a clinical trial, mainly in patients with advanced lung
cancer who were not suitable for any other palliative treatment.
We then discovered that a firm in Germany had produced a
YAG laser specifically for clinical work, which at that time was
much better than the unreliable, rather cumbersome, experi-
mental model we had. A visit to Munich in June 1979 demon-

 on 24 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

r M
ed J (C

lin R
es E

d): first published as 10.1136/bm
j.284.6325.1323 on 1 M

ay 1982. D
ow

nloaded from
 

http://www.bmj.com/

