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The secret technical defence: a case for changing the law

SIR,-Since I am mentioned by name in your
account of the case of Dr Leonard Arthur
(14 November, p 1340), perhaps I might be
permitted to comment on some aspects of
this matter.
The Crown's opening assertion was that

there was no need for any drug to have been
given to infant Pearson inz order to treat his
monigolisnm. Clearly, when later he developed
pneumonia he, like any other infant, required
antibiotic treatment if he was to survive. The
Crown's case was that failure to provide such
antibiotic treatment showed the accused's
intention that the child should not survive.
The pathological aspect of the case is

particularly interesting. In fact, following the
long-established practice in paediatric forensic
cases in Sheffield, I had looked at more than
30 slides from all of this child's major organs
with a specialist paediatric pathologist before
writing my report. We had agreed that, apart
from pneumonia due to lung stasis-exactly
what one would expect in poisoning by a
respiratory depressant drug such as di-
hydrocodeine-no other abnormality was
present in these sections. It later transpired
that the same specialist paediatric pathologist
was retained to advise the defence and
changed his opinion materially on the histology
as the result of studying further material,
stained by a variety of sophisticated methods.
These new slides were made privately and
never shown to me and the defence pathologist's
change of opinion was deliberately kept

secret (he was actually expressly forbidden to
speak to me about the matter) until I was in
the witness box and giving my evidence. I
was then permitted a short time during the
luncheon interval to study this new histological
material before being cross-examined on it.
The new "defects" consisted of small areas
of calcification and fatty change in the brain
and minimal endocardial thickening, etc, all
of which can be seen to a greater or lesser
extent in a high proportion of infant post-
mortem histology. I had to concede that they
were present and much was made of this by
defence counsel; but whether they really
played any significant part in the fate of this
neonate kept without nourishment or anti-
biotics and given dihydrocodeine in doses
which produced a blood level of that drug
slightly mizore thani twice the average fatal level
for adults is entirely a matter of opinion. My
own opinion is that they did not-others may
disagree.
Dr Arthur's defence was brilliantly con-

ducted, and I join in the general rejoicing that
this skilled and caring physician was ac-
quitted; but the case highlights the basic
differences between the legal and the medical
approach. The doctor is concerned to arrive
at the truth, the lawyer to present the best
possible case for his client. Had the paediatric
pathologist, as I am sure he would have
wished, been permitted to acquaint me with
the new evidence before the trial, it would
have been possible not only for me to reassess

it at my leisure, but also for the Crown to
obtain the additional opinion of a specialist
paediatric pathologist-which I freely admit
that I am not. His opinion might have been
in agreement with the defence contentions, in
zw,hich case Dr Arthur nlight izever have been
brouight to trial. Alternatively, it might not, in
which case the (Crown's hand would have
been materially strengthened. It was clearly
this latter risk that those conducting the
defence decided not to take-hence the
secret histological evidence sprung at a time
when it was far too late for any third opinion
to be obtained.
Those who trust in secrecy, it seems to me,

have little f;aith in the justice of their cause.
Doctors are not accustomed to being less than
frank with their colleagues. Lawyers some-
times complain that medical men are reluctant
to become involved in legal work. Is this
surprising if they are required to take part in
distasteful legal manoeuvres of this sort ? The
sole effect of the secret technical defence, like
the former alibi defence, is to foil proper
investigation by late declaration. The law
should be changed, as it was in the case of
alibi, to make all such defences declarable
before trial.

ALAN USHER
Consultant pathologist to the Home Office

University Department of
Forensic Pathology,

Medicolegal Centre,
Sheffield S3 7E11
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