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MEDICAL PRACTICE

Occasional Revziew

A guide to compensation for asbestos-related diseases

M G BRITTON, D T D HUGHES, T J G PHILLIPS

In the past few years reports of settlements relating to asbestos-
induced disease have increased in frequency, and the sums of
money awarded have become quite considerable. Once the
possible diagnosis of an asbestos-related disease is suggested
therefore, the patient wants to know whether he is eligible for
compensation and the correct way of obtaining it. The purpose
of this paper is to give the clinician some basic facts about
compensation so that he can advise his patient correctly.

It is of paramount importance, both from the clinical and the
medicolegal point of view, that the term asbestosis should not
be used to cover the whole spectrum of asbestos-related diseases.
Asbestosis should refer solely to fibrosis of the lung. Owing to
misuse of this term in the past, much misunderstanding has
been caused between doctor and patient and between members
of the medical profession. The manifestations of asbestos
exposure (table) are well reviewed in an article by Becklake.1

Manifestations of exposure to
asbestos

Asbestos bodies
Asbestos pleural changes

Plaque formation
Hyaline
Calcified

Pleuritic reaction (pleuritis)
Pleural effusion (acute)
Pleural thickening (chronic)

Asbestosis (pulmonary fibrosis)
Carcinoma Bronchus

?Others
Mesothelioma Pleural

Peritoneal
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The two categories of compensation-industrial injuries
benefit and common law compensation-will be dealt with
separately.

Industrial injuries benefit

Industrial injuries benefit is governed by legislation under the
terms of the Social Security Act (1975).2 This Act specifies that
to qualify for industrial injuries benefit the following criteria
must be met:

(1) The person must be suffering from a "prescribed disease."
(2) The person suffering from the disease must have been

employed at some time since 5 July 1948 in one of the "prescribed
occupations"-that is, occupations prescribed for the disease in
question.

PRESCRIBED DISEASES

The categories relating to disease caused by asbestos are:
Pneumoconiosis-Defined as fibrosis of the lungs due to silica

dust, asbestos dust, or other dust. The expression includes the
condition of the lungs known as dust reticulation.

Diffuse mesothelioma (disease No 44)-Defined as primary
malignant neoplasm of the mesothelium of the pleura or the
peritoneum.

PRESCRIBED OCCUPATIONS

In the case of asbestos the relevant occupations are obvious.
Officially they are those where there is working or handling of
asbestos or any admixture of asbestos, including the manufacture
or repair of asbestos textiles or other articles containing or
composed of asbestos; the cleaning of any machinery or plant
used in any of the foregoing operations and of any chambers,
fixtures, and appliances for the collection of asbestos dust;
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substantial exposure to the dust arising from any of the foregoing
operations.
To qualify for benefit under the Social Security Act of 19752

the exposure must be occupational in origin and must have
occurred at some time since 5 July 1948.

If the occupational exposure occurred before July 1948,
however, the workman may be able to claim benefit under the
provisions of the Pneumoconiosis, Byssinosis, and Miscellaneous
Diseases Benefit Scheme (see leaflet PN 1).

DIAGNOSIS OF ASBESTOSIS

Clinically

Asbestosis during life should be diagnosed on clinical grounds.
Lung biopsy for compensation purposes alone cannot be justified.
The following features are usually present when asbestosis is
diagnosed.

(a) A history of exposure to asbestos.
(b) Bilateral basal crepitations that are fine in quality, persis-

tent, predominantly end-inspiratory, and best heard antero-
laterally at the bases.

(c) Radiological changes of diffuse interstitial fibrosis in the
lower halves of the lung fields.

(d) Lung function changes showing evidence of restriction and
impairment of gas transfer.

Histologically

In certain circumstances, especially after lung resection for
carcinoma, lung tissue may be available for histological
examination. Ideally, sections as large as 3 cm2 should be
examined, and after postmortem examination similar sections
should be taken from each lobe. The Intemational Union
against Cancer (UICC) recommends that at least three sections
shall be examined-one from each lobe, including one from the
lingula.3

Apart from the presence of asbestos bodies4; the changes seen
do not have any features to distinguish them from several other
types of interstitial fibrosis and thus an association is assumed
on the basis of a history of exposure.

DIAGNOSIS OF MESOTHELIOMA

The diagnosis of mesothelioma should be considered on
clinical grounds when someone who has been exposed to
asbestos presents with an irregular pleural opacity with or with-
out a pleural effusion. The interval between the time of first
exposure and the appearance of the disease is normally long and
usually from 20 to 40 years. Confirmation of the diagnosis is
rare from cytological examination of pleural fluid and tissue is
usually required, which may be obtained by pleural biopsy or
thoracotomy. If the diagnosis is strongly suspected on clinical
grounds, however, histological confirmation should perhaps wait
until after death as spread of the tumour on to the chest wall
along the biopsy track has been reported. In cases of peritoneal
mesothelioma, laparotomy or laparoscopy is usually necessary to
exclude more treatable causes of ascites. Histological diagnosis
may be difficult as mesotheliomas have features in common with
adenocarcinomas and alveolar cell carcinomas. Histological
confirmation of the diagnosis is not necessary to establish the
presence of the condition during life, but it is desirable after
death.

OTHER ASBESTOS-RELATED CONDITIONS

Asbestos bodies

Asbestos bodies can be found in the sputum of people exposed

BRITISH MEDICAL JOURNAL VOLUME 282 27 JUNE 1981

to asbestos. Their presence confirms only past exposure and
does not in itself indicate the presence of any disease process.
Confirmation of their presence is not essential before an asbestos-
related condition is diagnosed. Cases have occurred where
asbestos bodies have been found in the sputum, and on the basis
of this information alone the patient has been wrongly informed
by doctors that he has asbestosis. If asbestos bodies are found a
clinical examination, chest radiography, and possibly lung
function tests are indicated to exclude the presence of related
disease.

Asbestos-related pleural changes

The term pneumoconiosis, in this case asbestosis, refers only
to the diffuse pulmonary fibrosis that results from exposure and
makes no reference to asbestos-related pleural changes. Pneumo-
coniosis medical boards are bound by the definition of pneumo-
coniosis in the Social Security (1975) Act.2 The person with
evidence of asbestos-associated pleural changes alone is not
eligible for compensation.

Pleural plaques of the hyaline and calcified variety occur
almost exclusively in the parietal pleura and rarely give rise to
any significant respiratory disability.5 There is evidence,
however, that diffuse pleural thickening that affects both the
parietal and visceral pleura can cause significant lung restriction
producing disability.6-8 The Industrial Injuries Advisory
Council intends to take the earliest opportunity to examine this
evidence, and any other evidence submitted to them, with a view
to advising the Secretary of State for Social Services on the case
for making diffuse pleural thickening eligible for industrial
injuries compensation.

Carcinoma of the lung

Carcinoma of the lung in people who have been exposed to
asbestos has not been classified as a "prescribed disease" and
therefore is not eligible for compensation as such. This is
another question earmarked for early consideration by the
Industrial Injuries Advisory Council.

Nevertheless, carcinoma of the lung is recognised as an
important complication of asbestosis. Pneumoconiosis medical
boards therefore accept carcinoma of the lung as a consequence
of asbestosis and increase the assessment of disablement to
cover the effects of both the asbestosis and the carcinoma.

PROCEDURE FOR CLAIMING BENEFIT

A claim for industrial injuries disablement benefit is made by
completing form Bi (100) Pn. This is available from the local
DHSS offices, the address of which may be obtained at the Post
Office. Occasionally the claimant may need some help with
completing the form, and usually this can be obtained from the
trade union, a social worker, a relative, the general practitioner,
or the doctor advising the patient to make the claim. Once
completed the form should be returned to the same local social
security office.

The insurance officer
The claim is determined by the insurance officer at the local

social security office, and he has the responsibility of ensuring
that the claim satisfies the conditions relating to past employ-
ment. The fullest possible details of occupational history, with
particular reference to past exposure to asbestos, must be
entered on the form as this will help to ensure that the claim is
dealt with promptly and will avoid delays.

If the claim does not fulfil the necessary criteria regarding
prescription the insurance officer will disallow the claim. There
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is the right of appeal to a local tribunal and finally to a social
security commissioner. If the claim is satisfactory, however, it is
passed to the pneumoconiosis medical panel for the area.

Pneumoconiosis medical panels

Panels are based at Cardiff, Glasgow, London, Manchester,
Newcastle upon Tyne, Sheffield, Stoke-on-Trent, and Swansea.
Once a claim is received by the panel, radiography, lung
function tests, and examination by a pneumoconiosis medical
board are arranged.

Pneumoconiosis medical boards

A pneumoconiosis medical board consists of two doctors of
the pneumoconiosis panel and acts as an independent adjudicat-
ing authority to decide in the light of all the information
available whether the claimant is suffering from a prescribed
disease or not. Once the diagnosis has been made it then has the
duty of assessing the resulting degree of disablement.

If the medical board does not diagnose pneumoconiosis the
claim is disallowed by the insurance officer. The following
possibilities may then arise.

(a) The claimant may have a right of appeal to a medical
appeal tribunal.

(b) The claimant may make a further claim at any time.
(c) The medical board may review its decision at any time if

it is satisfied that fresh evidence is available.

Medical appeal tribunal

The medical appeal tribunal is composed of a lawyer (as
chairman) and two independent chest consultants with ex-
perience in occupational chest diseases. A claimant may appeal
to a tribunal either disputing the diagnosis or questioning the
assessment of disablement provided that certain conditions are
fulfilled. These at present are as follows:
Diagnosis-An appeal in cases of pneumoconiosis may be

made provided that the claimant has been examined on at least
two occasions by a pneumoconiosis medical board and found
not to be suffering from the disease. This condition is under
review, however, and a person wishing to appeal is advised to
consult the local social security office. In cases of diffuse
mesothelioma there is an unrestricted right of appeal on
diagnosis.

Assessment of disablement-At least two years must have
elapsed since the case was referred to the medical board which
diagnosed the disease and the period of assessment extends
beyond those two years.
The two types of industrial injuries benefit available in cases

of pneumoconiosis and mesothelioma are disablement benefit
and death benefit.

DISABLEMENT BENEFIT

In the case of these diseases benefit is paid as a weekly pension
related to the assessment of the degree of disablement resulting
from the disease. This type of payment is slightly different from
that payable for other occupational diseases, where, if the
disability is assessed at under 20% a gratuity (lump sum) rather
than a pension is payable.

Assessment of disablement

Once it has made the diagnosis the pneumoconiosis medical
board has to assess the degree of disablement. The assessment is
made by comparing the condition of the claimant as a result of
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the disease with the condition of a normal healthy person of the
same age and sex, taking into consideration the history, the
clinical and radiological examination, and the results of the full
lung function tests. Assessment is made in steps of 10%. Once
the diagnosis has been made, there is a special provision that
enables the claimant to receive a pension at the rate of at least
10% even though he does not appear to be appreciably disabled.
Normally, the assessment takes into account only the disable-

ment resulting from the prescribed disease. Nevertheless, the
effects of other conditions, notably chronic bronchitis and
emphysema, may be taken into consideration in so far as they
have made the pneumoconiosis more disabling. Special pro-
visions operate if the assessment resulting from pneumoconiosis
alone is 50% or more, when the full disablement arising is taken
into account. When pulmonary tuberculosis complicates
pneumoconiosis the effects of tuberculosis are reckoned to be
those of pneumoconiosis. The assessment is usually provisional
and for a limited period of one or two years. The claimant is
then re-examined and his disability reassessed.

Increase of disablement benefit

A person entitled to disablement benefit may qualify for one
or more of the following increases.

Special hardship allowance if, as a result of the disease, he is
unable to continue in his regular job or to do work of an
equivalent standard.

Constant attendance allowance if his disablement is assessed at
100% and the disease handicaps him so seriously that he needs
constant care and attention.

Exceptionally severe disablement allowance if he is exceptionally
severely disabled and already entitled to constant attendance
allowance at a rate above the normal maximum, and if the need
for such attendance is likely to be permanent.

Unemployability supplement if, due to the disease, he is likely
to be permanently unable to work or unable to earn more than
a limited amount in a year.

Hospital treatment allowance if he goes into hospital for
treatment for the disease.

Leaflet NI 6 gives details of these increases and also how to
claim them. A person entitled to disablement benefit may in
addition claim sickness or invalidity benefit if he is incapable of
work or a retirement pension if he is over pensionable age and
retired.

DEATH BENEFIT

Death benefit may be paid to a widow or other dependant only
if death was caused or materially accelerated by a prescribed
disease. Leaflet NI 10 gives full details of the conditions
applying to this type of benefit.

Investigation of death

In England and Wales any death known or suspected to have
been caused by pneumoconiosis must be reported to HM
Coroner, who is responsible for determining the cause of death
for the purposes of registration. The coroner normally arranges
a postmortem examination, and the pathologist who carries it out
makes the thoracic organs available to the local pneumoconiosis
medical panel. Two panel doctors then make their own inde-
pendent examination of the organs. In Scotland, where there
are no coroners, a postmortem examination may be carried out
and the organs made available to the panel if the widow gives her
consent. Pathologists are encouraged to ensure that lungs that
are to be examined by the panel are always perfused with
formalin via the trachea as this facilitates examination.
The insurance officer makes his decision in the light of the

postmortem and other reports and the report from the pneumo-
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coniosis medical panel doctors on whether death was or was not
caused or materially accelerated by the prescribed disease.
There is a right of appeal against this decision to a local tribunal
and finally to a social security commissioner.
The widow of anyone in recept of disablement benefit in life

will not automatically be entitled to death benefit as the death
must be shown to have been caused or materially accelerated by
pneumoconiosis. This may lead to much debate, but in giving
their opinion the panel doctors advise on the balance of
probability of the medical evidence and take into account the
statutory definition of the disease and the case law established
by the social security commissioners.

In a large proportion of the claims the cause of death is a

malignancy. If a person dies from mesothelioma caused by
exposure to asbestos at work there is no problem as death
benefit is payable. Carcinoma of the lung is not a prescribed
disease in asbestos workers, but where it occurs in the presence

of asbestosis it is regarded as a consequence of the latter and
for purposes of benefit it is treated as if it were asbestosis.

RATES OF BENEFIT

Benefit rates were last increased in November 1980 and are

reviewed intermittently in keeping with all social security
benefits. The rate of the basic disablement pension for an

assessment of 100% is now £44 30 a week and for lower assess-

ments the pension is roughly pro rata.
A widow entitled to an industrial death benefit pension will

receive £38-00 a week for the first 26 weeks and will then be
eligible for either the "higher permanent rate" of C27-70 a week
or the "lower permanent rate" of C8-15 a week. Leaflet NI 10
outlines the various criteria for qualification for the higher rate.
There is also an allowance of £7-50 a week for each child.

Full details of all benefit rates are given in DHSS leaflet NI
196. The benefits are all non-taxable.

Common law compensation

Common law compensation means that the workman has to
sue his former employer or employers at common law. He
must show that, on the balance of probabilities, his disability is
due to his occupation and resulted from his employer's
negligence in maintaining the standards required by law. These
standards vary slightly, depending on the type of occupation,
but in general are covered by the following Act or Regulations:
Asbestos Industries Regulations, 19319; Shipbuilding and
Ship-repairing Regulations, 196010; Factories Act, 196111; and
Asbestos Regulations, 1969.12

If exposure occurred before the dates of these Acts there may
be no case for the employer to answer as the claimant could not
prove negligence before the regulations came into force.
Proceedings for common law claims must be started within three
years of the claimant's becoming aware of the diagnosis, other-
wise the claim may become "statute barred."

General points in making a claim

An important difference between common law compensation
and the industrial injuries scheme is that for common law
compensation there is no list of conditions eligible for com-

pensation on the lines of the Prescribed Diseases Regulations13
for industrial injury benefit. The onus is on the claimant to
show that his condition has been caused by his exposure to
asbestos and has resulted in some disability. The chances of a

successful claim will mainly depend on the medical evidence
presented and reference to previous case law. This is especially
true in cases where controversy may arise, such as diffuse pleural
thickening occurring on its own or carcinoma of the lung in the
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absence of asbestosis. The ultimate decision in these difficult
cases will rest with one of Her Majesty's judges.

PROCEDURE OF INITIATING CLAIM

If the claimant is a member of a trade union he should be
advised to contact his union representative, as the union will
arrange for its appointed solicitors to take up the case. This has
the advantage that if the claim were to be unsuccessful the costs
would be covered by the union, and therefore the claim is not
restricted by any financial considerations. If the patient is not a
member of a trade union he is best advised to contact a firm of
solicitors familiar with this particular type of claim. In this case
the costs may be partially covered by legal aid.

ROLE OF THE SOLICITOR

The lawyer acting on behalf of the claimant has the responsi-
bility of obtaining evidence and presenting it in such a manner
as to serve best the interests of his client. It is helpful if the
solicitor obtains a full occupational history from the claimant and
a clear idea of the working conditions that prevailed at the time
exposure occurred. From this information a statement of claim
can be prepared.

Confirmation that the claimant is suffering from an asbestos-
related disease is necessary. Either a report is obtained from the
claimant's general practitioner or hospital consultant or arrange-
ments are made for a full medical report to be prepared by an
independent specialist.
A writ is issued and served on the firm or firms concerned

with a copy of the statement of claim. The firm will then place
the matter in the hands of its own solicitors, who prepare the
defence. This may include a further medical examination of the
claimant by another independent specialist. Either side is
entitled to instruct the doctor of his choice and more than one
if necessary. On occasions, common law claims are settled out
of court without any formal independent medical adjudication.

MEDICAL EXAMINATION

The doctor should be concerned only with establishing the
medical facts and giving an opinion on these alone, without bias.
He shouldnot concern himself with the question of liability orwith
the assessment of compensation. The medical report should
include the following conclusions: a diagnosis or list of
diagnoses, an opinion on the relationship between diagnosis and
exposure, an assessment of present disability, an apportionment
of disability between diagnoses and between different periods of
exposure, a prognosis of working capacity, and, finally, an
estimate of expectation of life. With some forms of asbestos-
related disease the doctor can seldom be as precise on some of
these questions as the lawyers would like.

ASSESSMENT OF COMPENSATION

With details of the claim and the medical reports the two firms
of solicitors will start negotiations. Damages are usually assessed
under the following headings: (a) pain and suffering; (b) loss of
expectation of life; (c) loss of future earnings due to disability;
and (d) loss of earnings due to possible early death (the "lost
years"). Assessment is aided by reference to previous case law
and account is taken of inflation.

If the defence denies liability or no agreement can be reached
on the amount of the award it is then up to the claimant's
solicitors to apply for a hearing before one of Her Majesty's
judges in the High Court. Negotiations are often protracted,
which can be unsettling for the claimant. Owing to the delays
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further medical examinations are not uncommonly requested as
the claimant's state of health has often deteriorated before
settlement is made.
Awards vary considerably and as they are in "final settlement"

some, with the passing of time, appear unjust-mainly because
of the difficulty of giving an accurate prognosis in the individual
case. Fair compensation for asbestos-related disease will not be
possible until an award can be made on the basis of the
claimant's condition at the time of the award, with the right to
apply for further compensation if or when deterioration or
death occurs.

We thank Dr R G B Williamson of DHSS and Dr P Lesley Bidstrup
for their helpful advice during the preparatory stages of this paper.
Dr Phillips's contribution to this paper was solely concerned with the
section dealing with industrial injuries benefits.

Further information

Free DHSS leaflets which describe the various benefits and
allowances for prescribed industrial diseases are available, and the
following are relevant:
NI 2 (May 79) Prescribed Industrial Diseases.
NI 3 (Feb 79) Industrial Injuries Benefits Paid for Pneumoconiosis

and Byssinosis.
NI 10 (Mar 79) Industrial Death Benefits for Widows and other

Dependants.
NI 196 (Nov 80) Social Security Benefit Rates.
NI 226 (Dec 79) Pneumoconiosis and Related Occupational Diseases.

Notes on Diagnosis and Claims for Industrial Injuries Scheme
Benefits.

PN 1 (May 79) The Pneumoconiosis, Byssinosis, and Miscellaneous
Diseases Benefit Scheme.
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Are there any common heat-stable bacterial toxins that can cause food
poisoning? In other words, is it always safe to eat food that has been
recently well cooked, whatever its previous history ?

Bacterial exotoxins are generally thermolabile at 60-77°C, and well-
cooked food may be considered safe from poisoning by toxins from
staphylococcal and clostridial infections. Some bacterial endotoxins
are thermostable at 100°C, but these are much less potent than the
well-known exotoxins and are not a common cause of bacterial food
poisoning. For practical purposes food recently well cooked may be
eaten with assurance of safety.

What is the treatment for osteoporosis ?

The treatment of osteoporosis, by which one assumes the questioner
is referring to the crush fracture syndrome, depends on the cause. If
bone loss is secondary to a disseminated malignancy-for instance,
myeloma-an endocrinopathy-for example, thyrotoxicosis-or is
drug induced-for instance, steroids or alcohol abuse-the progress
of the condition may be halted but not necessarily reversed by treating
the underlying cause. If no cause of secondary osteoporosis is found
and the patient is a postmenopausal woman aged under 65 with no
history of thromboembolic or ischaemic heart disease, breast cancer,
varicose veins, or other contraindications, the progress of the condition
can again be halted by hormone replacement therapy in low dosage.
Possible treatment would be up to 15 ,ug daily of ethinyloestradiol
three weeks out of four, or the equivalent, with an optional 2-5 mg
norethisterone daily during the third week. Such treatment remains
somewhat controversial since it has to be continued for five years or
more to be clinically useful because cessation of treatment is usually
followed by a period of accelerated bone loss. For those aged over 65
hormones are not to be recommended, and malabsorption of calcium
becomes an important problem. In some patients, such as the house-
bound, this may be due to privational vitamin D deficiency, which may
be obviated by small doses of vitamin D (calcium and vitamin D BPC
tablets, one or two daily giving 500-1000 IU daily-in no case should
more than 10 000 IU a day be administered); but in more active
patients all that is indicated may be an adequate supply of calcium-
at least 1200 mg/day, preferably more (dietary supplementation may
be achieved with calcium gluconate (Sandocal) tablets, each containing
400 mg). None of these regimens restores previously lost bone, so

fractures may still occur. Sodium fluoride therapy has been under
investigation for this purpose for a decade and undoubtedly may
increase trabecular bone in some patients. It is, however, associated
with a high incidence of side effects, and about half the patients treated
are not helped at all. Little positive benefit is to be expected in the
first year. Interested readers are referred to a recent editorial in
JAMA.1 In my opinion fluoride treatment has still to be regarded as
experimental.

lBaylink DJ, Ivey JL. Sodium fluoride for osteoporosis-some unanswered
questions. JAMA 1980;243:463-4.

What is the most suitableform of contraception for a young woman who is
receiving a long-term course of tetracycline for severe acne ?

The question is important, but I know of no relevant published data
which specifically answer this question. In our acne clinic we carefully
follow up virtually all our patients every two or three months, usually
for two to three years. In the past seven years we have treated over 300
patients with acne a year with oral antibiotics and are not aware of any
breakthrough pregnancies. Furthermore, a study has just been
completed of 11 patients with acne, six taking tetracycline (250 mg
twice a day) and five erythromycin (250 mg twice a day) for their
acne (J Adams, unpublished observations). All were taking oral
contraceptives: 10 a 30 ,ug or 50 ,ug ethinyloestradiol pill and one,
who was taking erythromycin, a 20-,ug preparation. Plasma samples
were taken before and after one month of antibiotic treatment.
We found no significant evidence of an interaction, suggesting
that in the long term there may be no problem. Nevertheless, further
work is required, especially as the occasional pregnancy has occurred
after short courses (five to seven days) or oral antibiotics.' Should
the patient also have severe acne not responding too well to con-
ventional acne treatment,2 then a 50-,ug oestrogen pill such as
Minovlar (norethisterone acetate and ethinyloestradiol) will help
the acne by considerably reducing the sebum excretion rate (an
essential drive in the development of acne) by 40-50%.3

Back DJ, Breckenridge AM, Crawford FE, MacIver M, Orme ME, Rowe PH.
Inter-individual variation and drug interactions with hormonal steroid contra-
ceptives. Drugs 1981;21:46-61.

2 Cunliffe WJ. Management of acne vulgaris. Br MedJ 1980;280:1394-6.
3Strauss JS, Pochi PE. Effects of cyclic progestin and oestrogen therapy on sebum

and acne in women.JAMA 1964;190:815-9.
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