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GP partnerships

It is unwise to carry on a partnership without
a written agreement, yet many GPs do so. The
existence of a partnership is determined by
the behaviour and intentions of the partners
and not by the existence of a written agree-
ment, but unwritten agreements are usually
silent on potentially troublesome issues such as
sick leave and gifts. Doctors with written
agreements should not, however, become
complacent. The terms of a partnership can
be changed merely by a change in the partners'
behaviour, so an agreement that has lain in a
drawer gathering dust for several years may no
longer be accurate. It is important to review
the partnership articles occasionally and if
necessary amend them, so that the clauses
actually conform to the partners' behaviour.

The partnership and agreement

Broadly, a partnership is an agreement
between a group of people to carry on some
activity together and to share the profits (or
losses). A good partnership agreement should
reflect the characteristics ofthe doctors forming
the partnership, allowing them to practise in
their own way, rather than being a set of stock
patterns of practice. Nevertheless, certain
points must be covered (see box), though the
way in which this is done will vary. It is
essential to take professional advice, preferably
from a solicitor experienced in medical
partnerships. And an incoming partner
should use a separate solicitor from the one
engaged by the partnership that he is proposing
to join. Partners should examine the agreement
-even one drawn up by an experienced
solicitor-before they sign it, to ensure that it
says what they want.*
The agreement should provide a framework

for the smooth running of the practice and
make some provision for when things go
wrong. But if partners are going to be un-
reasonable then no written deed can save the
partnership, because good will and mutual
agreement are essential to the relationship.

Partners' responsibilities

Partners' responsibilities towards each other
(and towards outsiders) are heavy and the need
for mutual trust is clear. The Partnership Act
1890, which governs the law of partnership,
states that each partner is an agent for the firm
and the other partners and that anything he
does in the normal course of business will bind
the partners unless (a) he has no authority to
do it and (b) the person he is dealing with
knows that he has not.
Finance-Because a partnership is not a

legal entity like a registered company the
personal property of each partner may be
taken to satisfy any debts that the firm cannot
discharge. All partners are jointly and severally
liable for the firm's tax, which means that all
the tax can be recovered from one partner if

the others decamp to South America. In
Scotland this applies to all debts and a
partner's personal and partnership debts rank
together. In England the law is less severe and
a partner is liable only for his share of the
partnership debts; also personal creditors have
priority over partnership ones.

Torts-Joint and several liability applies to
torts-acts or omissions done by a partner
acting in the normal course of business that
injure another. Therefore all the partners, or
any one of them, may be sued by a patient who
considers that a partner has been negligent.
Though any agreement should require a
negligent partner to indemnify the remaining
partners, he may not be able to do so. And if
he is not proved negligent then the question of
indemnity cannot arise, even though
substantial costs have been incurred. Hence
cover by a medical defence organisation is
essential.
The amount of time spent by each partner

in the work of the practice is a matter for
agreement. But the FPC will not recognise a
partner as such unless he receives a share in the
profits that is at least a third of the share
received by the partner with the greatest share.
An alternative for practitioners who do not
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want the responsibilities and liabilities of full
partnership but want the advantages ofworking
with others is to form a group, which may
include partnerships. The group will need a
simple written agreement to cover:

ownership or leasing of surgery and
arrangements when a principal leaves;

joint expenses, such as staff, heating,
telephones;

rotas for night and weekend duty;
transfer and acceptance of patients with

the group;
the right of individual doctors to employ

assistants or admit partners.

Entering and leaving a partnership

When a new partner is admitted the old
agreement no longer applies because the old
partnership no longer exists. If the new partner
enters on fairly straightforward terms then
adding a few clauses through a deed of variation
will be adequate. Otherwise a new agreement
should be drawn up. If the agreement is not
changed or renewed a partnership at will is
created, which means that any partner can
dissolve the partnership at any time.
A common problem is that a new partner

joins an established partnership but leaves
before a new deed is finalised. The old
partners continue as before but without
reconstituting their old deed. The provisions
of the Partnership Act can be varied only by
agreement, and it may be difficult to show that
they have an agreement. So the partnership can
be dissolved at any time and restrictive
covenants may not apply. To prevent argu-
ments, the partners should have reconstituted

Size of GPs' partnerships in England and Wales (comparable figures for Scotland and Northern Ireland
are not available).
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Points to cover

* Nature of business and name-Only
people practising under names other than their
real ones (such as married women using their
maiden names) need register the partnership
name (with Registrar of Business Names,
Pembroke House, 40-56 City Road, London
ECIY 2DN).

* Length of partnership-Normally this is
for the joint lives of any two or more of the
partners. If the duration is not specified any
partner could end the partnership at any time,
and unless the partnership were formed to fulfil
a specific venture (not the case with medical
partnerships) any fixed duration would limit the
partners' security. If the term expired but the
partners carried on as before, there would be a

partnership at will, which could be ended by one

of the partners giving notice. Under the Partner-
ship Act death, bankruptcy, or the retirement of
a partner would dissolve the partnership; the
remaining partners could, of course, form
another, but it is simpler to state that these
events do not dissolve the partnership between
the remaining partners.

* Premises-Many arguments about premises
are over their value. If there is to be any valuation,
as there may be when a new partner is admitted
or an old one leaves, the basis on which the
premises are to be valued must be stated-for
example, with or without vacant possession. If
premises are rented it is best if the partnership
rents them, but one partner could hold them in
trust. If a partner owns the surgery new partners
could either buy their shares from him at the
outset, with the option (or obligation) to buy the
rest if the original partner leaves, or remain as

tenants with the option (or obligation) of buying
when he retires. The period of notice needed to

end the tenancy should be stated, along with
provision for rent reviews. Complications may
arise if the surgery is part of one partner's house
and he dies or retires. Neither he nor his widow
is likely to want a protected tenancy on the
doorstep, so professional advice is essential.

* Capital-Some new partners need little
capital to join a partnership because the major
item-the surgery-is rented. But the agreement
should itemise all partnership assets (surgery,
drugs, furniture, equipment, etc); and it should

lay down the shares that each partner holds in
these assets. If new partners are being admitted
it should state when and in how many stages each
partner should buy his share.

* Items provided by partners-The agree-
ment should list items that partners are expected
to provide for themselves. These may include
cars, telephones at home, instruments, etc.
* Partnership receipts-The agreement
should set out what these are, and what can be
considered to be partners' personal income. The
sorts of fees over which there can be arguments
include fees from private patients, obstetric fees,
seniority payments, vocational training allow-
ances, and payments for outside employment,
such as hospital sessions, industrial medical
work, lectures, or freelance journalism.
* Expenses-Recurring expenses that will be
paid for from partnership funds, such as rents,
rates, salaries, telephone and heating bills, should
be specified.
* Shares in profits-Though it is a long-
established principle that partners should share
profits as they own the assets, they may have
different shares in the profits from their shares
in the capital; and the distinction between capital
and revenue should be made clear. The agreement
should state what the share of each partner is and
any changes over time.
* Bank account-This clause should say
where the account is held, whether two or more
partners have to sign each cheque, or how much
each partner can draw on his own signature. A
balance needs to be struck between convenience
and security.
* Accounting and tax-It is important to set
aside sums to keep the partnership going and to
pay the tax bill at the end of the year. How often
the partnership receipts are to be shared out
should be stated-along with provision for a
yearly audit. A departing partner (or his repre-
sentative) should be required to join with the
remaining partners in making an election for tax
purposes, if so advised.
* Superannuation-Partners can elect to have
their superannuable FPC income divided
according to their shares in the profits or to have
it adjusted to take account of pensionable pay
received by individual partners from other NHS
work. If no election is made (and it has to be
made by all partners) the FPC will calculate
superannuation shares on the basis that all
partners receive equal shares of FPC income.
* Gifts-It should be decided whether these
are to be kept by the recipient or by the partner-
ship.
* Acts needing consent of all partners-
These usually include hiring and dismissing staff,
admitting a new partner, buying goods costing
over a certain amount, and taking or leaving
outside employment.

* Partners' work-Consent may be needed for
partners to take on or leave outside employments
-not to be unreasonably withheld. Partners may
also be forbidden to opt out of doing out-of-
hours work or obstetric work.

* Medical defence-All partners should join
a defence organisation.

* Leave-The holiday, study, and sickness
leave entitlements (including arrangements if a
woman partner becomes pregnant) should be set
out in the agreement to prevent arguments later.
In particular, the agreement should say for how
long the partnership will bear the cost of employ-
ing a locum to cover for a sick partner. When a
partner has been ill for some time and takes over
the cost of the locum himself he should retain the
payments made by the FPC to cover this cost.

* Voluntary retirement-If a partner can
retire without the partnership being dissolved,
there should be a clause governing his departure
and the amount of notice needed. Many agree-
ments do not allow another partner to retire
during a certain period after one has done so.

* Involuntary retirement and expulsion-
If the partners want the power to expel one
another they have to state the grounds on which
they can do this. They might want to expel each
other for bankruptcy, misconduct, breach of the
partnership agreement, and removal from the
medical list or medical register. They might also
want partners to leave when they reach a certain
age, if their health prevents them from doing their
share of the work, or if they are certified under
the Mental Health Act.

* Departure of a partner-What is expected
of the departing and remaining partners when one
leaves or dies should be stated. For example, if
the remaining partners are likely to want to
continue to use the surgery, the departing
partner should be obliged to sell his share.
Alternatively, the remaining partners could be
obliged to buy his share. The period in which any
such obligations are to be exercised should be
stated. The remaining partners will have to draw
up accounts and pay the outgoing partner (or his
estate) his share of the profits. The value of any
assets is usually agreed among the partners, or,
failing this, settled by arbitration.

* Restrictive covenant-Outgoing partners
usually have to observe some restriction on their
future activities as GPs in the same area. But the
covenant should be very carefully worded.

* Arbitration-If something goes wrong an
arbitration clause is the final safety net. Arbitra-
tion is cheaper than going to court.

their agreement by a simple clause when their
new partner left.

In the past a year or two as an assistant
served as a probationary period before full
partnership. Now many young GPs are taken
straight into partnership, and the probationary
period has to be built into the agreement by a
clause allowing the new partner to leave at his
own or the old partners' request within the
first, say, six or 12 months.

If he stays he is likely to reach parity fairly
soon-within two or three years. The agree-
ment should set out exactly how he will reach
parity and at what stage he will have to buy his
share of the practice capital.

Perhaps more than anything else restrictive
covenants show the importance of accurate
wording of the agreement. Though good will
in a medical partnership in the NHS cannot be
bought or sold, it still exists, and the restrictive
covenant is designed to protect that good will
and prevent an outgoing partner from taking

the partnership's patients with him. Covenants
are often couched in terms of the distance from
the practice within which the departing
partner cannot practice for some period. The
distance that will be reasonable (only
reasonable covenants are enforceable) will
vary, and it may be safer to define the restric-
tion solely in terms of the partnership patients.
The restriction must not prevent the doctor
practising in some other way than as a GP in
the area.

Salaried partners

A salaried partner may too easily be just an
assistant by another name, but a salary may
sometimes be appropriate-for example, for a
senior partner about to retire or a woman
working part time, who perhaps has no share
in the capital. If the salaried partner works

over 20 hours a week he gets a full basic
practice allowance and the partnership can
have more patients. The FPC must be
satisfied that the salaried partner has the
status and rights of a principal and that his
guaranteed salary is not less than a third of the
share of the partner with the greatest share
and will increase proportionately with the
partnership profits.
Some tax inspectors treat salaried partners

as assistants and tax them under schedule E
(PAYE). But however he looks to the taxman,
the salaried partner looks much like any other
partner to the rest of the world, so he should
insist on a clause in the agreement saying that
the full partners will discharge any expenses
and liabilities other than those due to his own
acts or omissions. He might also want a clause
giving him a pay rise in line with Review Body
awards.
*The BMA's Personal Services Bureau will advise
members about partnership agreements.
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