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increase in the size of the pool will decrease the uptake of
isotope, and a decrease in the size of the pool will increase
the uptake of isotope. It has been shown that a single dose of
1 mg. of stable iodide by mouth will reduce the isotope uptake
of a hyperthyroid patient to normal, and that 10 mg. will
reduce it to inappreciable levels. Onemillilitreof Lugol's solution
contains 130 mg. iodine, which is equivalent to a normal iodine
requirement for 1,000 days. The iodine pool would thus be
increased tremendously if such doses were taken. Many cough
mixtures contain a large amount of iodine, and organic iodide
is contained in compounds used as radiographic contrast media.
These will suppress the radioactive-iodine uptake and invalidate
the test. Though the kidney rapidly excretes the dyes used
for pyelography, the contrast media used for cholecystography,
bronchography, and myelography may continue to release
iodide for many months or even years. Hence it is of the
utmost importance that patients referred to hospital for investi-
gation of thyroid function should not receive iodine therapy
before coming. The taking of antithyroid drugs will also
suppress the isotopic iodine turnover.
Though iodine-131 tests are less reliable for the diagnosis

of hypothyroidism, they provide a useful distinction between
primary and secondary hypothyroidism when undertaken before
and after the administration of thyroid-stimulating hormones.

Bone-marrow Function

The utilization by the red blood cells of iron-59 given intra-
venously can be used as a measure of bone-marrow function.
Daily measurements of radioactivity in the red cells will
demonstrate the rate of incorporation of iron into the haemo-
globin molecule, and this provides a measure of effective
erythropoiesis-that is, erythropoiesis which results in the
production of viable red cells that survive an appreciable time in
the circulation. The amount of iron leaving the plasma can
be calculated from a knowledge of the rate of disappearance of
iron-59 from the plasma and the concentration of the serum
iron. This is called the plasma-iron turnover, and it measures
the total erythroid activity, which includes both effective and
ineffective erythropoiesis. Ineffective erythropoiesis includes
erythropoiesis which does not result in viable red cells because
the red-cell precursors are destroyed within the bone marrow

or because the red cells produced are so defective that they
survive only a few minutes or hours in the blood. Plasma-iron
turnovers are of little value as a measure of bone-marrow
activity, and they are largely used for research studies of iron
metabolism. Scanning over the body surface will reveal the
distribution of radioactive iron in the bone marrow, liver, and
spleen, and may be of help in determining whether extra-
medullary haemopoiesis is taking place in such organs as the
spleen. The presence of extramedullary haemopoiesis can be
assumed when iron-59 curves resembling those seen by scan-
ning the bone marrow are found also to occur over the liver
or the spleen. When the bone marrow is aplastic most of the
iron goes to the liver. These patterns of iron metabolism may be
of help in diagnosing disorders of the bone marrow.
A disadvantage of the iron-isotope test is that it cannot

measure any increase in bone-marrow function. Thus the
bone marrow may increase its output sixfold in chronic haemo-
lytic states, but the red cell uptake of radioactive iron will be
reduced because the rapid destruction of labelled red cells leads
to a loss of iron-59 from the blood. In both haemolytic
anaemia or iron deficiency, for example, the marrow curve of
iron-59 uptake will fall more rapidly than normal, as the iron
leaves the bone marrow in the red cells at an enhanced rate.

Kidney Function

Iodine-131-labelled orthoiodohippurate (Hippuran) may be
used to study renal function. An initial rapid rise in isotope
concentration over the kidneys following intravenous admini-
stration represents the filling of the renal blood vessels. Differ-
ences in the rate and degree of this initial uptake between the
two kidneys may permit the detection of renal artery stenosis
in the assessment of patients with hypertension. A subsequent
slower rise in isotope concentration represents active tubular
transport, and the final stage of rapidly decreasing concentra-
tion coincides with the excretion of the dye into the bladder.
Non-functioning kidneys show a slight initial uptake, followed
by a flattening of the curve. Ureteric obstruction will be
characterized by a normal uptake with a delayed excretory
phase.

(To be concluded next week.)

FORENSIC MEDICINE AND TOXICOLOGY

Medical Aspects of Divorce and Nullity of Marriage
BY A QUEEN'S COUNSEL

There are few suits for divorce or nullity of marriage in which
the court may not require to be assisted by expert medical
evidence. The particular aspect upon which such assistance
may be required depends, of course, on the legal ground upon
which relief is sought in each suit. An attempt is here made
to indicate the sort of questions on which a medical practitioner
is likely to be called upon to give evidence of his expert opinion
in suits in which different matrimonial offences are alleged.

Cruelty

Cruelty has for long been a matrimonial offence, though
not until the Matrimonial Causes Act, 1937, did it become by
itself a ground for dissolution. Cruelty may be defined as
conduct of such a character as to have caused danger to life,

limb, or health (bodily or mental), or as to give rise to a reason-
able apprehension of such danger.

Evidence is not normally required of a doctor to establish
that a bone has been broken or that a bruise has been inflicted.
But the evidence of a layman will carry much less weight than
that of a qualified man when it is sought to prove injury to
general health, Not only will the doctor be able more
accurately to assess and describe the matters of which his patient
complains (e.g., headache, loss of weight, depression) but his
expert evidence may be -essential to inform the judge of any
causal connexion between the condition observed by him and
the conduct on the part of the other spouse which is alleged.
The role of the expert witness is to state factually what he

has observed as a result of examination, and to give his opinion
of the possible causes of the symptoms found by him to be
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Medical Aspects of Divorce and Nullity

present. It is for the judge to assess whether the state of health
described measures up to the legal standard of injury to health.
The witness would be usurping the function of the court if he
sought to do so.

After some years of doubt upon the topic, it has now been
authoritatively decided by the House of Lords (Williams v.

Williams [1964] A.C. 698) that insanity does not afford a

defence to a charge of cruelty, whether such insanity falls
within the McNaughton rules or not. The test whether one

spouse has treated the other with cruelty is to be applied
objectively, so that medical evidence is not normally required
to determine whether the person charged with cruelty is or is
not responsible for his actions. The court is concerned only
with his or her conduct and its effect upon the other spouse.

Normally a doctor, like any other witness, is required to

attend court and to give his evidence orally. This is likely to

prove wasteful of his time and disruptive of his practice.
Registrars are now inclined to consider favourably uncontested
applications for leave for the evidence of doctors to be given on

affidavit in undefended divorce causes. When the evidence to

be given is purely factual, as for example that the doctor
examined the petitioner and observed specified injLies or other
symptoms, the application will usually be granted. The direc-
tion is confined to undefended causes. In defended causes the
doctor will usually be required to attend court, but it is common
for the judge and counsel to arrange to have his evidence inter-
posed at a time to suit his convenience.

Adultery

Medical evidence will rarely be required to establish directly
that the sexual act has or has not taken place. To constitute
adultery there must be at least partial penetration by the man
of the woman. Incontrovertible evidence that a woman is virgo
intacta is not, therefore, necessarily conclusive that adultery has
not been committed. On the other hand, evidence may show,
and thus negative adultery, that the man is incapable of achiev-
ing any degree of penetration.
An act of sexual intercourse cannot amount to adultery in

law unless it be voluntary on the part of both participants.
Whether adultery has been committed by a person of unsound
mind will depend on the degree of unsoundness of mind and on

the mental capacity of that person to consent to the commission
of the act. When a finding of adultery is sought to be avoided
on the ground of unsoundness of mind the court will look to

an expert medical witness for guidance.
In proceedings for divorce based upon adultery evidence is

not infrequently called to show that the husband of a married
woman cannot be the father of her child (from which fact the

inference to be drawn is that she has been guilty of adultery),
by reason of the length of time between the earliest or the latest
date on which they had sexual intercourse and the date of the

birth of the child. In such cases the court will require to be
informed by expert medical evidence whether that length of
time falls within the maximum (or minimum) period of gesta-
tion. In giving his opinion the doctor would, of course, wish

himself to be informed, either by evidence given in court or

otherwise, of the stage of development reached by the child at

birth. The court is bound to rely upon uncontroverted medical

evidence given before it, with the result that in cases decided
in 1939 and 1951 respectively it was held that 174 and 360

days were not impossible periods of gestation.
Adultery may be inferred from the fact that one spouse is

suffering from a venereal disease which cannot have been con-

tracted from the other. Another means of establishing that
adultery has been committed is by evidence of blood tests to

negative the possibility of a husband being the father of his

wife's child. The court is willing to receive medical evidence

of blood tests in the same way as it receives any other relevant
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evidence. However, the operation of puncturing the skin and
extracting some small quantity of blood clearly constitutes an

assault unless authorized by law, and it has been held that the
court has no power, either in its inherent jurisdiction or other-
wise, to order an unwilling person to submit to a blood test.

Desertion

One essential element in the matrimonial offence of desertion
is an intention on the part of the deserting spouse to bring
permanently to an end, or never to resume, cohabitation with
the other. If the deserter is incapable by reason of unsoundness
of mind of forming the necessary intention he cannot be found
guilty of desertion. The onus is upon the deserted spouse to

satisfy the court that the deserter was originally capable of
forcing that intention. Once he has done so the court may

treat a period of desertion as having continued at a time when
the deserting party was incapable of continuing the necessary

intention, if the evidence before the court is such that, had he

not been so incapable, the court would have inferred that that
intention continued at that time. The question whether a person

has the necessary mental capacity is one of fact to be decided
on the medical evidence given in the case. No presumption of
law arises from the circumstance that the person concerned is
receiving treatment under the Mental Health Act, 1959, or other
statutory provision.

Incurable Unsoundness of Mind

The requirements for obtaining relief on this ground are set

out in the Matrimonial Causes Act, 1965. Whether the statutory
requirements that the patient must have been continuously
under care and treatment for a period of five years have been
complied with is properly a question of law. But medical
evidence is required to inform the court whether the patient is
incurably of unsound mind.
There exists a divergence of judicial opinion at first instance

on whether a mental defective, being a person who is in a state
of arrested or incomplete development of mind, is a person " of
unsound mind " within the meaning of the statute. This is
not the place to set out the various arguments, based largely
upon a detailed consideration of the relevant statutes, support-
ing one view or the other. The doubt will, one hopes, be
resolved by the Court of Appeal in due course. Whatever the
correct view is on this, there is no divergence of view on the
degree of unsoundness of mind which is required.
A person of unsound mind has been defined, for this purpose,

as one who is incapable of managing himself and his affairs,
taking the word " affairs " as including the problems of society
and of married life, and the test of the ability to manage affairs
as being that required of a reasonable man. Evidence as to

incurability is normally given on affidavit by the medical
superintendent of the hospital in which the patient has been
receiving care and treatment in the words: " I am unaware of
any method of treatment which will cure the mental condition
of A.B., and I am of opinion that in the present state of medical
knowledge he is incurably of unsound mind."

Even when the ground for relief has been fully established
the court has a discretion not to grant a decree and to dismiss
the petition if in its opinion the petitioner has been guilty of
such wilful neglect or misconduct as conduced to the unsound-
ness of mind of the other spouse. The court will almost cer-

tainly require the opinion of a medical witness on the extent

to which the conduct of the petitioning spouse may have caused
or contributed to the unsoundness of mind of the other. In
this case, as in the case of cruelty, the doctor will be asked
a hypothetical question based upon the assumption that certain

492 20 May 1967

 on 24 M
ay 2023 by guest. P

rotected by copyright.
http://w

w
w

.bm
j.com

/
B

r M
ed J: first published as 10.1136/bm

j.2.5550.491 on 20 M
ay 1967. D

ow
nloaded from

 

http://www.bmj.com/


20 May 1967 Medical Aspects of Divorce and Nullity BRITISH 493

conduct is established, because it is, of course, for the judge
and not the doctor to find what facts are proved.

Rape, Sodomy, and Bestiality

These are all grounds for relief at the suit of the wife. Charges
so grave, which are also criminal offences, are unlikely to
succeed without full corroboration, and cogent evidence is
required to overcome the presumption of innocence. Such
corroboration may often be provided by medical evidence.*

Grounds for Nullity

The matrimonial offences which have so far been discussed
are grounds for dissolution of marriage and for judicial
separation. The offences considered below are grounds for
nullity.

Incapacity

When a marriage cannot be consummated because of an
incurable physical or mental disability on the part of one of the
spouses the marriage may, on the petition of either, be declared
null and void. No more is required to constitute consumma-
tion than that there should be full penetration of the vagina by
the male organ. It matters not that the woman may be barren
{r that the husband be sterile or unable to ejaculate. Thus in
a recent case' in which the wife had an infantile vagina, and
there was medical evidence that it was possible to enlarge it by
a plastic operation (which she was willing to undergo), and
thus to remove the impediment that existed to full penetration,
it was held that the husband was not entitled to a decree on
the ground of her incapacity.

In some cases the court appoints one medical inspector, and
in others two, to examine one or both of the parties, to prepare
a report on the examination, and in due course to give evidence
in court. In other cases the court may be satisfied with medical
evidence given aliunde. The questions to be answered by the
medical witness are whether in his opinion there has been full
penetration and, where there is some defect, whether such defect
is curable.

Wilful Refusal to Consummate
When it is established that a marriage has not been consum-

mated owing to the refusal of one party the court may have to
decide, with the assistance of medical evidence, whether the
refusal is due to mere obstinacy or caprice, to nervousness or
hysteria, or to an invincible repugnance to the sexual act con-
sistent only with incapacity. The distinction between wilful
refusal and incapacity to consummate a marriage is of less
importance than it was before 1938, when refusal was not a
ground for relief. In order to mitigate the hardship caused

Medical examination in cases of rape and other sexual offences was
discussed by Miss Josephine Barnes in a recent article in this series
(29 April, p. 293).

by the law as it then was the courts were very ready to draw
an inference of incapacity from facts which clearly amounted
to wilful refusal and nothing else.

Other Grounds

Further grounds for a decree of nullity, subject to certain
statutory requirements, are now as follows.

(i) Where in the case of a marriage celebrated before the commence-
ment of the Mental Health Act, 1959, either party to the marriage was
at the time of the marriage of unsound mind or a mental defective
within the meaning of the Mental Deficiency Acts, 1913 to 1938, or
subject to recurrent fits of insanity or epilepsy; or

(ii) Where in the case of a marriage celebrated after the commence-
ment of the Mental Health Act, 1959, either party was at the time of
the marriage of unsound mind or was then suffering from a mental
disorder within the meaning of the Mental Health Act, 1959, of such
a kind or to such an extent as to be unfitted for marriage and the
procreation of children, or subject to recurrent attacks of insanity or
epilepsy; or

(iii) Where the respondent was at the time of the marriage suffering
from venereal disease in a communicable form; or

(iv) Where the respondent was at the time of the marriage pregnant
by some person other than the petitioner.

In all the above cases the court will almost invariably require
to receive medical evidence.

Professional Secrecy

A medical witness will answer questions asked of him to the
best of his professional ability. There are, however, many
occasions on which he will wish to claim professional privilege
to exempt him from the need to answer.
When privilege is claimed it is essentially that of the patient

and not that of the medical adviser. If the privilege is waived
by the patient the doctor is at liberty to disclose to anyone.
within the ambit of the waiver, any information which he may
have about his patient. If the patient does not waive privilege
the doctor should not make any disclosure about his patient
unless and until he has been directed to do so by a judge.

In order that justice may be done it may be necessary at times
to override the confidential relationship existing between doctor
and patient, but the judge will not direct a doctor to answer
questions about his patient (when the privilege has not been
waived) except on matters which the judge considers to be
relevant to the attainment of justice. A doctor may even be
compelled to give evidence that a patient is suffering from
venereal disease, though his ethical code enjoins absolute
secrecy upon the medical man. Moreover, though it is, of
course, of the greatest importance that proper secrecy should
be observed in connexion with venereal disease clinics, it has
been held that a doctor is not justified in refusing to divulge
confidential information to a patient or to any other person
when asked by the patient so to do for the purpose of assisting
the course of justice.
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