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Professional liability in surgery

We in Britain still enjoy a remarkable freedom from the
dramatic claims for damages made against doctors in general
and surgeons in particular in many other places in the world,
especially North America. This has, perhaps, made us
complacent, despite the evidence from the defence societies
that the volume of litigation is slowly increasing and that
the cost of settlement has risen quite steeply. Unperturbed, we
continue to rely on intuition, an inbuilt but unmodified case
law, and the hope that our patients have a rational approach
to the risks of living and dying. Our system-or lack of it-
seems to work moderately well; change is inhibited by the
knowledge that attempts to codify practice can all too often
lead to restrictions on flexibility. Possibly, too, those of the
public who are litigiously inclined believe they may do better
in the present circumstances, making the most of what can
be construed by tortuous logic as negligence.
At first sight, therefore, a recent statement' from the

American Surgical Association (ASA) may not appear relevant
to Britain. Indeed, the very idea of such an approach may
appear alien, conflicting as it does with our innate unwilling-
ness to espouse principles openly. Yet we have little cause for
complacency and much to learn from the enthusiasm and
directed activity of our colleagues in the United States.2
The ASA's views on professional liability and its implications

present a profound analysis of the disastrous state of affairs
in North America-about which anecdotal horror tales abound
for both patients and surgeons. Malpractice insurance currently
adds little short of $2000m to the health bill.
The consumer pays but does not benefit, because costs of

litigation are out of control; doctors, at best in short supply,
are being lost to the community as increasingly they withdraw
from clinical practice; and, most damningly of all, there is no
evidence whatever that the number of medical mishaps have
been reduced. The causes are many and varied, but prominent
among them are the lack of an adequate definition of mal-
practice (there is no classification of injury which differentiates
among degrees of either fault or responsibility); the legal
procedure, which assumes the occurrence of an intentional
wrong; the cumbersome and extremely costly legal process,
often involving many defendants; and the sheer impossibility
for surgeons of gaining fully informed consent to the implied
hazards of the thousand and one things that might go wrong,
but which on the laws of probability rarely do. From the
moral and ethical standpoint, the ASA rightly deplores the

decline in "Good Samaritan acts of public mercy" for fear of
litigation.

Diagnosis and analysis should lead to treatment. The ASA
calls for better policing of practice; it makes no bones about
the need in the United States to discipline offenders by
withdrawing the licence to practise, compulsory re-education,
and other analogous measures which may appear draconian.
Such procedures could be backed by statute and protected by
confidentiality; but there does, surely, seem a risk that they
might encourage the legal profession to make a feast of the
doctors after having already had a Roman holiday among the
patients. There is also a straightforward call for consent from
surgeons to periodic reassessment of fitness to practise which
"should assess physical and mental health as well as technical
competence." The ASA also recommends that the whole
system of civil legal liability should be reviewed; that lists
should be agreed of compensatable events (they probably
exist already in the files of defence societies); that the concept
of informed consent needs investigation and definition; and
that the Good Samaritan attitude should be encouraged by
education-the fact is that the helping individual is immune
from liability.
American surgeons have taken a first and much-needed

step along a thorny path: the pricks will come not only from
patients and the legal profession but also from their outraged
colleagues, who may well feel that such matters as recertifica-
tion are yet one more invasion of their professional freedom.
Whatever our immediate concern with these matters, one
thing is clear: we are being shown by our colleagues across the
Atlantic that there is a place for long hard looks and searching
analysis of clinical practice and appraisal of clinical perform-
ance. Some of this may be for our own defence; some may be
forced upon us by community opinion; some may follow from
a disinterested concern with the standards of practice. We all
now live at a time when issues must be faced and debated in a
way that, in the past, has been foreign to the medical pro-
fession and most particularly to surgeons. The profession here
should start to move now, while all still remains relatively
quiet in the area of liability and responsibility; and we should
not duck other vital issues of ethical, moral, and practical
concern.

1 New England J7ournal of Medicine, 1976, 295, 1292.
2 British Medical Journal, 1977, 1, 2.
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