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The Abortion Act 1967-Memorandum from Medical Defence Union
Below we print a memorandum from the Medical Defence Union on the legal aspects of the Abortion Act 1967,

which comes into operation on 27 April. The Act applies to England, Wales, and Scotland, but not to Northern
Ireland. Regulations under the Act are yet to be made.

B.t. mnd.Y., 1968, 1, 759-762

It must be said at the outset that the Abortion Act 1967 breaks
new and controversial ground; its provisions have not been
subjected to judicial interpretation. It is to be hoped that this
will remain the position, but as a consequence conclusive
answers cannot necessarily be given to some of the difficult
questions which are being asked. The Medical Defence Union

believes that if practitioners interpret the Act in good faith and
in the interests of their patients they are unlikely to find them-
selves involved in medico-legal complications. In virtually
every situation that could come before the courts the doctor
would be cast either as the accused or as the defendant. This
means that the burden of proof would be placed upon the
prosecution or the plaintiff, and this affords substantial protec-
tion for any doctor who has acted in good faith throughout.
The Act is permissive only; abortion remains a criminal

offence. Sections 58 and 59 of the Offences Against the Person
Act 1861 (the statute which consolidated the law relating to
offences against the person, from murder to simple assault)
remain in force. This Act makes it an arrestable offence un-
lawfully to administer any poison or other noxious thing or to
use any instrument or other means whatsoever with intent to
procure a miscarriage, or unlawfully to procure or supply any
such poison or instrument for this purpose. The Abortion Act
creates exceptions to these sections by providing that a person
shall not be guilty of an offence when a pregnancy is terminated
in certain circumstances and by a registered medical practitioner.
The Act creates the only exceptions to the Offences Against the
Person Act. The case law relating to therapeutic abortion laid
down in R. v. Bourne* and other decisions will no longer apply.

Medical Termination of Pregnancy

The circumstances in which.an abortion may be carried out
are as follows:

Section 1(1) Two registered medical practitioners must
form in good faith the opinion set out in the next succeeding
paragraph and certify it in accordance with the regulations
made under Section 2 of the Act.

Section I(1) (a) The opinion must be to one or more
of the following effects:

(a) that the continuance of the pregnancy would involve risk
to the life of the pregnant woman greater than if the pregnancy
were terminated; or

(b) that it would involve risk of injury to the physical or mental
health of the pregnant woman greater than if the pregnancy were
terminated; or

(c) that it would involve risk of injury to the physical or mental
health of . any existing children of the pregnant woman's family
greater than if the pregnancy were terminated-the meaning of

1939, 1 K.B. 689.

the phrase "any existing children of her family" is discussed
below; or

Seedon 1(1) (b) (d) that there is a substantial risk that if the
child were born it would suffer from such physical or mental
abnormalities as to be seriously handicapped. Comments on this
ground are set out later.

Section 1(3) Any treatment for the termination of preg-
nancy must be carried out in a National Health Service hospital
or in a place approved for the purpose by the Minister of
Health or by the Secretary of State for Scotland. For the
purpose of this provision "treatment" does not include any
examinations carried out to decide if termination would be
lawful.

Section 2(1) (b) The fact of the termination must be
notified in a prescribed form to the Chief Medical Officer of the
Ministry of Health or to the Chief Medical Officer of the
Scottish Home and Health Department.

Ein nmetal Facton

Section 1(2) In determining whether the continuance of
a pregnancy would involve risk of injury to the physical or
mental health of the pregnant woman or to the physical or
mental health of any existing children of her family greater than
the termination of the pregnancy the practitioner may take
into account the pregnant woman's actual or reasonably fore-
seeable environment. It is this provision which may have given
rise to the belief that the Act makes abortion lawful " on social
grounds." This is a misconception. It is the risk to the
physical or mental health of the woman or of her existing
children which is the determining factor. Certainly the prac-
titioner may fake environmental factors into account, and his
general duty in law to the patient will often require him to
do so. He may have regard to those factors which exist and
those which may be reasonably anticipated, but the test is
whether there is risk to health. The opinions on the lawful-
ness of a proposed abortion have to be formed " in good faith "
and this makes it necessary for the practitioner to take reason-
able steps to satisfy himself that factors reported to him, both
existing and anticipated, are correct. The steps he should take
will vary from patient to patient, but the obligation exists
whichever ground for abortion is being considered. Particu-
larly careful verification will be necessary if potential injury to
the health of existing children is involved and environmental
factors are being taken into account.

"Any Exing Children of Her Family"

Section 1(1) (a) The Union is advised that the word
"children" in this connion includes a single child. It also
covers children who are ltimate, illegitimate, or adopted, and
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Abortion Act 1967

can extend to a child or children of another person such as a

stepchild; in fact to any child the pregnant woman has accepted
as one of her family. Nor must the word necessarily be limited
to children under 21. Thus a practitioner would be entitled to
consider the impact of an unwanted extra child upon the health
of, say, a 23-year-old severely subnormal child whom the mother
is just able to keep at home by lavishing all her care upon him.
In a real sense he is " a child of the family" who is receiving

the care appropriate to a child and whose health may certainly
depend on the health of the mother. "The word 'family' is
a popular, loose, and flexible expression "t ; it is likely that the
question a court would ask itself is, " Would an ordinary man,

addressing his mind to the question, say that the child was a

member of the family ? "
Accordingly, when considering this particular problem the

practitioner may take into account the health of the children
(of whatever age) who are accepted by the pregnant woman as

belonging to her family and who are truly dependent upon her
for their health and well-being.

Substantial Risk" and " Seriously Handicapped"

Section 1(1) (b) These phrases are not defined by the Act.
They are, in reality, indefinable, and it is probable that the courts
would be at pains to avoid trying to define them. The question
which would have to be asked in any given case is, " Was the
doctor's opinion that there was or was not a substantial risk
of serious handicap one which could not in good faith be
formed by any reasonable doctor?" Put in this way it will be
seen that the doctor's opinion would need to be obviously
wrong before it could be impugned. Clearly the risk does not
have to be certain and equally it must be more than moderate;
perhaps the best that can be said is that the risk must be a real
risk and one which a practitioner acting responsibly and with
reasonable care would not be justified in disregarding.
The Act gives no guidance on the standards which practi-

tioners are to apply when deciding what constitutes a serious

physical or mental handicap. It is left to the doctors to decide;
they alone have the knowledge to make such a decision. The
Union regards it as almost inconceivable that any doctor would
be prosecuted-still less convicted-if he could show that his
decision had been reached honestly and after careful inquiry
and that it was one which other responsible practitioners faced

with a similar problem would also have made.

Exceptions to the Normal Rules

There are two exceptions to the normal rules:

Emergences

Section 1(4) An abortion may be performed by a practi-
tioner who is of the opinion, formed in good faith, that the

termination is immediately necessary to save the life or to

prevent grave permanent injury to the physical or mental health

of the pregnant woman. In such a case a second medical

opinion is not required by law, nor is there any restriction on

the place where the operation may be performed. The regula-
tions regarding certification and notification apply.

Visiting Forces

Section 3 The Act is applied with modifications if the

pregnant woman is associated with a body within the purview
of the Visiting Forces Act, 1952, or the International Head-

quarters and Defence Organizations Act, 1964, provided that

the abortion is performed in a hospital controlled by such a

body, and is carried out by a registered medical practitioner or

an official medical practitioner of that body.

t Brock v. Wollams, 1949, 2 K.B. 394.
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Certification and Notification

Section 2 An opinion given by a practitioner that an

abortion is lawful must be certified in accordance with regula-
tions made by the Minister of Health or the Secretary of State

in Scotland.
The practitioner who terminates a pregnancy must give

notice of the termination and such other information relating
to the termination as is prescribed by the regulations to the
Chief Medical Officer of the Ministry of Health or to the

Chief Medical Officer of the Scottish Home and Health Depart-
ment. The regulations have not yet been published.

Conscientious Objection

Section 4 The Act lays down that no person shall be under

any legal duty to participate in any treatment authorized by
the Act to which he has a conscientious objection unless the

treatment is necessary to save the life or prevent grave per-
manent injury to the physical or mental health of a pregnant
woman.

The section does not absolve a practitioner from his general
duty to his patient. If a doctor-patient relationship has been

established the practitioner should refer the patient to another

doctor if (a) he thinks that, were it not for his conscientious

objection, it might be lawful to recommend or perform an

abortion or (b) he feels that his conscientious objection makes it

impossible for him to form an opinion on the question in good
faith.
A conscientious objection is not defined. It is not thought

that judicial interpretation of the phrase in relation to service

in the armed Forces (which has tended to place the emphasis
on grounds of religion) would carry very much weight in con-

struing the phrase in this Act. The Union believes that the

courts would interpret the words in their natural meaning and

without placing any special limits on the factors which may
reasonably go to make up a man's conscience.

It is suggested that a doctor would establish a valid con-

scientious objection if he could show the sincerity of his belief

that participation in an abortion would offend against his

genuine concept of right or wrong. This does not apply only to

members of a particular religion or faith. In a Scottish court a

statement on oath by any person will be sufficient evidence for

the purpose of discharging the burden of proof that he has a

conscientious objection to participating in any treatment

authorized by the Act. In England and Wales a person who

relies on his conscientious objection must prove it "in any
legal proceedings." It is hard to think of any legal proceedings
in which he might have to do so. Manslaughter is, by
definition, excluded: civil action or disciplinary proceedings
(even if the latter could be said to constitute "legal proceed-
ings ") by an employing authority are almost unthinkable; and

civil action by a patient or her husband challenging the sincerity
of a conscientious objection, although possible, is unlikely. In

any event the Union believes that in practice a man's statement

on oath in the witness-box that he has a conscientious objec-
tion to abortion will be accepted.

It is impossible to say as a matter of legal construction if the

application of the conscience clause to " any treatment

authorized by this Act " extends not only to the performance
of an abortion but also to the expression of a prior opinion as

to its lawfulness. Practically, however, no difficulty is likely
to arise if a doctor who has a conscientious objection (of what-

ever kind) regards it as part of his duty, when confronted by
a pregnant woman, to ask himself the question: " Might this

be a case where abortion could be lawful and in which my

opinion to the contrary could be challenged on the ground that

my good, faith was impaired by my conscientious objections ? "

If the answer is in the affirmative the doctor should inform

the patient of the fact and take all necessary steps to enable her
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Abortion Act 1967

to receive advice and treatment from a doctor who is untroubled
by conscientious objections. For example, if a general practi-
tioner who has a conscientious objection to abortion is con-
sulted by one of his N.H.S. patients who is pregnant and seeks
an abortion he is obliged by the Terms of Service to see and
advise her. If from the information she gives him he con-
cludes that an abortion could be justified under the provisions
of the Act, then, because his conclusion of necessity carries with
it the implication that there is a risk to the health of herself or
her children, he must refer her for another opinion.

It has been asked whether a doctor may have a conscientious
objection in some circumstances but not in others. The Union
holds the view that he can. A doctor might, for example, be
generally disposed to perform abortions but he might have a
sincere conscientious objection to terminating, either generally
or in a particular case, in the face of genuine and unselfish
opposition from the husband. Or a doctor, who himself has
a happy though seriously handicapped child, might conscien-
tiously object to the termination of a pregnancy when the only
argument in favour was the risk of the child being born with
a similar handicap. In cases such as this, it is believed, the
doctor would be able to establish a conscientious objection if
he could say in all truth: " In my heart of hearts I felt it would
be wrong to terminate."

Consent

The written consent of a patient who is to undergo termina-
tion of her pregnancy should always be obtained. If the patient
is married and living with her husband the proposed abortion
should always be fully discussed with him if time and circum-
stances permit. If the reason for the proposed termination is
risk of injury to the physical or mental health of any existing
children of the family a discussion with the husband should
normally form part of the practitioner's consideration of the
" actual or reasonably foreseeable environment " which is
necessary to help him decide whether the termination would
be lawful. If the pregnancy is to be terminated because its
continuance would involve a risk to the mother's life or her
physical or mental health it is not essential in law for the con-
sent of the husband to be obtained.
More difficult is the case in which the husband refuses to

agree to an abortion, which the practitioner thinks justified
because of risk to the physical or mental health of any existing
children of the family or because there is a substantial risk that
the child would be born seriously handicapped. Such a refusal
may not be thoughtless or selfish; it may arise from deeply
felt religious or emotional convictions. And in assessing the
potential risk to the health of the existing children the father,
with his intimate knowledge of the family, may sometimes be
as good a judge as the doctor, if not better. Given such a
situation, the practitioner must weigh in the scales all relevant
considerations, including the possibility that the mother's
health may suffer in future if she is compelled to bring up a
handicapped child or if her fear that the health of the existing
children will suffer proves to have been justified. He would
be wise to call in the advice of colleagues but in the end it is
for him to make the difficult decision. If in good faith the
practitioner then termmiates the pregnancy in spite of the
husband's refusal the courts are very unlikely to uphold a claim
by the husband based on loss of parenthood of his child.

If the patient is single no consent is required from the
putative father; but here again if there is a family, albeit out-
side marriage, and the termination is being considered because
of the risk to the health of the existing children of that family,
the problem should be discussed with the father. However, his
agreement need not be obtained.

It is not considered necessary in law to obtain the consent of
the parents to terminate the pregnancy of an unmarried girl
who is aged between 16 and 21. It is felt, however, that it

BenrsH
MEDICAL JOURNAL 761

would be prudent practice to endeavour to obtain the consent
of the parents of such a girl if she were living with them. The
doctor must obtain the girl's authority before he seeks the con-
sent of her parents, as her wishes must always be respected
Parental consent would certainly not be necessary if the girl
had left home with her parents' agreement and set out on an
independent course of life.
When the girl is under 16 her parents should always be con-

sulted, even if she herself forbids the doctor to do so. The
written consent of the* parents should be obtained, but their
refusal should not be allowed to prevent a lawful termination to
which the patient herself consents and which in the practi-
tioner's opinion is clinically necessary. Theoretically the
parents might be able to sue for an assault upon their daughter,
but it is very improbable that such a claim would be upheld.
Conversely, termination should never be carried out in opposi-
tion to the girl's wishes, even if the parents demand it.

Abortion on Demand ?

The Act makes abortion lawful on certain grounds; it does
not make abortion available on demand. No practitioner is
required to certify a patient for abortion or to perform an
abortion if in the exercise of his clinical judgement such a
course is not in the best interests of his patient or her children.
Quite independently of his rights under the conscience clause,
which are personal to him alone, a gynaecologist presented with
a patient who seeks an abortion, and has certificates from two
practitioners that in their opinion one or more of the permitted
grounds exist, is not compelled to terminate the pregnancy if in

his considered clinical judgement the operation is not indicated.
Equally, in such a case the gynaecologist will commit no
criminal offence if he terminates a pregnancy relying solely
upon the opinions of two other practitioners that one or more
of the permitted grounds exist, unless he has or ought to have
reason to believe that one or both of the supporting opinions
was not given in good faith.
Nothing that has been said, however, alters the practitioner's

general duty in law towards his patient. Once the doctor-
patient relationship has been created the practitioner is required
to advise and treat his patient with reasonable care and skill.
Failure to do so could result in an action for damages founded
upon negligence. Depending upon the facts of the case, such
an action might be brought by a mother whose health had been
injured by the continuance of the pregnancy or by her husband
or by both as parents of a seriously disabled child or even on
behalf of other children of the family whose health had suffered.
A true analysis of the situation shows that a practitioner'

presented with a patient seeking abortion has a dual duty.
Firstly, he must decide if in his opinion an abortion might be
permitted on one or more of the specified grounds. If, having
to the best of his ability ascertained all the facts material to this
decision he is of the opinion that the permitted grounds exist,
his next duty is to decide whether in light of all the information
available to him an abortion is clinically necessary in the
interests of his patient. Only if he answers the second question
also in the affirmative must he, as a part of his general duty in
law towards his patient, discuss the situation with her and
advise her about the termination of her pregnancy.

Question of Priority

It remains to be seen whether the Act leads to an increased
demand for hospital beds for termination of pregnancy. A sub-
stantial increase in the demand for hospital beds might
embarrass resources already strained and could lead to difficulty
in deciding who should have priority, the patient for an abor-
tion or the patient who requires investigation or a "cold"
gynaecological operation. Some gynaecologists have suggested
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762 23 March 1968 Abortion Act 1967 mIDIURNAL

that they can deal with this problem empirically-for example,
by limiting hospital beds or operating lists for abortion cases.
But this would be to ignore the fact that with patients for
abortion, as with all other patients, the gynaecologist is funda-
mentally concerned with the prevention of injury to health-
of the mother or existing children. The gynaecologist has a
duty to deal with each patient according to the merits and
needs of her particular case.

The Anaesthetist

The anaesthetist need not concern himself with the legality
of an operation for the termination of a pregnancy. Never-
theless, he would be well advised to satisfy himself that the

statutory certificates have been completed. He may, like any
other member of the theatre team, object to being a party to
an abortion on grounds of conscience.

Regulations

The Minister is required to make regulations on: (1) the
form in which the opinion of practitioners shall be certified,
(2) the notification of abortions, and (3) the use to which such
notifications may be put.
No comment can be made on the regulations, as they have

not yet been published.
14 March.

MEDICAL ETHICS
Criteria for Heart Transplants

On 28 February the Board on Medicine of
the American National Academy of Sciences
issued a public statement proposing a set of
guide-lines on the undertaking of heart trans-
plants. The Board on Medicine was formed
by the Academy in November 1967 to study
the social functions of medicine. Composed
of representatives of both medical and non-
medical fields, its chairman is Professor
WALSH MCDERMOTT (Chairman of the
Department of Public Health, Cornell Uni-
versity Medical College). The following is
the text of the statement.

" Progress in medicine depends largely on
the cautious extension to man of a body of
carefully integrated knowledge derived from
programmes of basic and developmental
research in the laboratory. Extension to man
is itself an investigative process that must
meet the same meticulous scientific standards
that obtain in the laboratory, and the exten-
sion can appropriately be started only when
the total body of knowledge has reached a
certain point. It is clear that this point has
been reached in the case of cardiac trans-
plantation.

" Careful, detailed laboratory investigations
in a number of centres have demonstrated the
feasibility of a surgical technique for cardiac
transplantation. With the skilful use of
immunosuppressive agents investigators have
succeeded in maintaining the life of labora-
tory animals subjected to cardiac transplants
for periods up to a year or more. Moreover,
considerable relevant knowledge has been
acquired from carefully controlled clinical
investigations involving the transplantation of
a kidney in a human being.

" But, in contrast to the transplant of a
paired organ of man such as the kidney,
cardiac transplantation raises new, complex
issues that must be faced promptly. In the
case of a kidney transplant, the donation of
the organ is not crucial to the donor; in the
event of failure, the recipient may be kept
alive for extended periods until another
attempt is made. In the case of cardiac trans-
plantation, the life of the donor cannot be
maintained. Further, the recipient's life can-
not be salvaged if the transplanted heart does
not function. Highly important is the fact
that the length of time that the recipient can
survive is as yet conjectural, even if the

immediate result is favourable as indicated by
prompt resumption of function by the trans-
planted heart. Thus the procedure cannot as
yet be regarded as an accepted form of
therapy, even an heroic one. It must be
clearly viewed for what it is, a scientific
exploration of the unknown, only the very
first step of which is the actual surgical feat
of transplanting the organ. In this connexion
it is clear that there are considerably more
institutions whose staffs include men with the
surgical expertise appropriate for the first step
of the investigation-the actual transplanta-
tion-than have available the full capability
to conduct the total study in terms of all
relevant scientific observations.

" Because of these special circumstances it
is the considered view of the Board on Medi-
cine of the National Academy of Sciences
that for the present cardiac transplantation
should only be carried out in those institutions
in which all of the following criteria can be
met:
" 1. The surgical team should have had exten-

sive laboratory experience in cardiac transplanta-
tion, and should have demonstrated not only
technical competence but a thorough understand-
ing of the biological processes that threaten
functional survival of the transplant-that is,
rejection and its control. Investigators skilled
in immunology, including tissue typing and the
management of immunosuppressive procedures,
should be readily available as collaborators in the
transplantation effort.

" 2. As in any other scientific investigation, the
overall plan of study should be carefully recorded
in advance and arrangements made to continue
the systematic observations throughout the whole
lifetime of the recipient. The conduct of such
studies should be within an organized framework
of information exchange and analyses. This
would permit prompt access by other investiga-
tors to the full positive and negative results.
Thus the continued care of each recipient would
be assured the continuing benefit of the most up-
to-date information. Such an organized com-
munication network would also permit the find-
ings to be integrated with the work of others and
assist in the planning of further investigative
efforts. In this way it would be possible to
ensure that progress will be deliberate, and that
the experience from each individual case will
make its full contribution to the planning of the
next.

" 3. As the procedure is a scientific investiga-
tion, and not as yet an accepted form of therapy,

the primary justification for this activity in
respect to both the donor and recipent is that
from the study will come new knowledge of
benefit to others in our society. The ethical
issues involved in the selection of donor and
recipient are a part of the whole complex
question of the ethics of human experimentation.
This extremely sensitive and complicated subject
is now under intensive study by a number of
well-qualified groups in this country and abroad.
Pending the further development of ethical guide-
lines, it behoves each institution in which a
cardiac transplantation is to be conducted to
assure itself that it has protected the interests
of all parties involved to the fullest possible
extent.

" Rigid safeguards should be developed
with respect to the selection of prospective
donors and the selection of prospective
recipients. An independent group of expert,
mature physicians-none of whom is directly
engaged in the transplantation effort-should
examine the prospective donor. They should
agree and record their unanimous opinion as
to the donor's acceptability on the basis of
the evidence of crucial and irreversible bodily
damage and imminent death. Similarly the
prospective recipient should be examined by
an independent group of competent physicians
and clinical scientists, including a cardiologist
and an expert in immunology. In this
instance the consulting group should also
record their opinion as to the acceptability of
the recipient for transplantation on the basis
of all the evidence, including the presence of
far-advanced, irreversible cardiac damage and
the likelihood of benefit from the procedure.

" Enumeration of the above criteria is
based on the conviction that in order to obtain
the scientific information necessary for the
next phase in this form of organ transplanta-
tion only a relatively small number of careful
investigations involving cardiac transplanta-
tion need be done at this time. Therefore the
Board strongly urges that institutions, even
though well-equipped from the standpoint of
surgical expertise and facilities, but without
specific capabilities to conduct the whole
range of scientific observations involved in the
total study, resist the temptation to approve
the performance of the surgical procedure
until there has been an opportunity for the
total situation to be clarified by intensive and
closely integrated study."
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